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STATUS OF ANG MEMBER

The question sometimes arises as to whether an active duty Air Force officer may give an enforceable order to a member of the Air National Guard. The answer depends in large part on the status of the Air National Guard member.

National Guard personnel may perform duty in three basic statuses:

1. 
State Active Duty ‑ Ordered by the Governor under the authority of state law and paid for by the state. This form of duty is used primarily for state emergencies;

2. 
Federally‑funded state training duty ‑ Ordered by the Governor under the authority of federal law (Title 32, United States Code) and paid for with federal funds. This is the form of duty used for weekend drills, annual training, and most schools and assignments within the United States. Most National Guard duty falls into this category; or 

3. 
Federal duty ‑ Ordered by the President or the Secretary of the Air Force under the authority of federal law (Title 10, United States Code) and paid for with federal funds. This form of duty is used for basic military training, overseas training missions, as well as when the Guard is called or ordered to active duty (mobilized) by the U.S. Government.

ACTIVE STATE DUTY AND TITLE 10 DUTY

The situation is relatively clear with regard to state active duty and federal duty. It is unlikely that an active duty officer would have contact with a National Guard member performing state active duty, and it is clear that the orders of an active duty officer would not be enforceable unless that officer were performing some state function clearly defined in the state Military Code. On the other hand, it is clear that the orders of an Air Force officer are enforceable against a member of the National Guard performing federal (Title 10) duty when the member is subject to the federal Uniform Code of Military Justice (UCMJ).  An ANG officer may not command regular active duty Air Force organizations unless on EAD.

TITLE 32 DUTY

The problem area is federally‑funded state training duty. Guard members in this status often have contact with active duty officers. In general, the orders of active duty officers to ANG members in this status are not enforceable by court‑martial because ANG members are not subject to the UCMJ. This means that an ANG member may not be court‑martialed under the UCMJ if an Air Force officer gives the ANG member an order to, for example, get a haircut, and the ANG member refuses.

ALTERNATIVE ACTIONS OF AIR FORCE OFFICERS

Even though the orders of active Air Force officers to ANG members who are not in federal service are not enforceable by court‑martial under the UCMJ, the member may still be subject to administrative action.

1. 
If the ANG member is in training on an active duty installation (attending a school, for example), the member can be released from the training and sent home by the Air Force.

2. 
An Air Force Installation Commander can bar the ANG member from the installation. In an extreme case, if the ANG member trains at the base, the individual may ultimately have to be discharged from the ANG for nonperformance of duties.

3. 
The active Air Force authorities may call the member’s ANG unit Commander who may issue the same order, which could then be enforced under the state Code of Military Justice.

4. 
In addition, the underlying conduct (for example, disobedience of a federal officer or refusal to get a haircut) may be a violation of state law or regulations, and the member may be subject to disciplinary action under the state Code of Military Justice.

POLICY
ANG policy requires maximum cooperation with active Air Force authorities. When an ANG Commander learns that a member of the command has run afoul of Air Force authority, the ANG Commander should take prompt positive action to resolve the situation. The ANG should not be viewed by the Air Force as a “safe‑haven” for wrongdoers.

CONCLUSION
The authority of active duty officers over ANG members involves complex questions of status and command. Questions in this area should always be referred to your Staff Judge Advocate.

KWIK‑NOTE:  Air Force officers may not directly enforce their orders to ANG personnel in Title 32 status.
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