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Handling Inspections and Responding to Notices of Violations (NOVs)

Capt. Christopher A. Monsey, August 2000 

AUTHORITY:  AFI 32-7040, Air Quality Compliance (9 May 94);  AFI 32-7041, Water Quality Compliance (13 May 94);  AFI 32-7042, Solid and Hazardous Waste Compliance (12 May 94);  AFPAM 32-7043, Solid and Hazardous Waste Management Guide (1 Nov 95);  AFI 32-7044, Storage Tank and Compliance (25 Apr 94); AFI 32-7045, Environmental Compliance Assessment and Management Program (1 Jul 98);  AFI 32-7060, Interagency and Intergovernmental Coordination for Environmental Planning  (25 Mar 94);  AFI 51-301, Civil Litigation (25 Jul 94);  TJAG Policy 20, Environmental Litigation;  TJAG Policy 22, Contact With Pollution Control Authorities.

INTRODUCTION

ANG units can reduce the number of violations cited by an environmental regulatory agency during inspections by taking a few simple actions.  Preparation and self-inspection are the key to avoiding violations of environmental law, avoiding criminal prosecution of commanders and reducing fines.    

A Notice of violation (NOV) is issued by a regulatory agency when a violation of environmental law, agency regulations or a permit is discovered by a regulatory agency and the regulatory agency does not wish to resolve the violation informally. Failure to report required information could also result in a NOV.  A NOV triggers a formal administrative process that demands specific requirements be met prior to the NOV being resolved, and may result in fines and/or penalties being levied.  The unit/organization must respond within as little as 20 days.  Failure to respond to any allegation may be an admission of its truth.   

Most NOVs can, and should, be negotiated and resolved between the facility and the regulatory agency.  Air Force and Air National Guard policy requires commanders to immediately report NOVs in accordance with Air Force Instructions. 

The United States Environmental Protection Agency (USEPA) or the state departments of environmental quality (SDEQ) will seek to negotiate a compliance agreement (CA) (also called consent orders) if the responsible command or unit fails to adequately respond to the NOV or if a required response is late.  The negotiated CA will specify corrective actions, timing of corrective actions and penalties.  (NOTE:  “Corrective actions” in the context of this NOV discussion are not the same as RCRA “corrective actions” involving cleanup of SWMUs.)  CAs are mutually agreed upon corrective action plans that can be influenced positively by prompt responses by ANG units to regulatory requests, a clearly visible sense of urgency in taking corrective action, good lines of communication and efficient management of the corrective action plan addressing the violation.  

Environmental regulators may also seek an injunction to shut down operations or a court order restricting operations.  Regulatory agencies will generally seek injunctions if they feel there is an imminent and substantial endangerment to human health or the environment. Regulators are likely to seek criminal prosecution of ANG members, including the commander, or impose more restrictive permit requirements when an agency concludes an endangerment to human health has occurred.

Regulatory agencies will issue an Administrative Penalty Order (APO) if they conclude the offending company or agency requires an incentive to comply with environmental laws.  The APO sets a penalty and conditions for returning to compliance. 

Regulatory agencies generally can impose administrative fines for noncompliance related to hazardous waste.  Whether such fines and penalties may be levied against agencies or departments of the federal government depends upon whether and to what extent Congress has waived sovereign immunity in the federal statute involved.  Congress has, to one extent or another, waived sovereign immunity in many of the federal environmental laws.  However, those waivers are not worded identically, and federal courts have not allowed state agencies to fine federal entities in all cases.  Before pulling out your unit’s checkbook to pay such an imposed fine or penalty, contact your JAG.

A unit may encounter regulatory agencies that do not understand the complexity of the rules applicable to ANG units in the fines and penalties context.  The law governing application of fines to federal activities and the law governing the relationship between federal and state authorities is extremely complex.  The ANG is a hybrid organization that is partly federal and partly state operated.  In its federal role, fines may be imposed against ANG units under limited circumstances.  In its role as a state militia, the ANG comes under the rules pertaining to the application of fines against state entities under federal law.  Environmental agencies also may not understand fiscal law limitations placed on federal funds and thus tend to believe such restricted funds are available for compliance, remedial action or fine payments.  

ANG units should be careful to obey all federal and state rules governing use of government funds when regulators attempt to impose fines or penalties on ANG activities.  Federal funds may be used for payment of environmental violations or penalties only when allowed under federal fiscal law.  In some cases, federal law specifically prohibits the use of specific funds for payment of penalties.  For example, the 2000 Federal Military Appropriations Act for the DOD included a provision prohibiting the use of any FY 2000 federally appropriated funds to pay any fines related to violations of environmental law without prior approval of Congress. That may change, but do not pay fines, enter into any CA or agree to any supplemental environmental projects (SEP) without receiving approval from your environmental manager, unit JAG, state JAG, ANG/CEVQ and NGB/JAV.

Fines must be paid from unit operating budgets. Units should take action to obtain and maintain compliance with environmental laws to avoid mission impact and reduction of funds available to fulfill environmental program objectives. 

Commanders should ensure self-inspections are conducted under the Environmental Compliance and Assessment Program (ECAMP) found in AFI 32-7045.  Contact the environmental manager, the unit Staff Judge Advocate and ANG/CEVQ to determine the appropriate course of action when violations are found during self-inspections.  Make every effort to ensure that all potential violations are first coordinated with the installation Staff Judge Advocate and environmental manager, public affairs officer, ANG/CEVQ and  environmental counsel (NGB-JAV) prior to disclosure to regulators.  A corrective action plan should also be developed to address deficiencies resulting from a self-inspection. 

STEPS TO AVOID NOVS AND REDUCE PENALTIES

Be prepared for inspections by regulators and treat inspections the same as you would any other inspection.

Conduct pre-inspections.  Develop corrective action plans immediately when problems are found.

Take corrective action on easy to fix problems.  Don’t wait to be ordered to take action.

Thoroughly document requests for funding corrective action or environmental law compliance.  Clear notice to superiors in your chain of command of the critical need for funding for environmental law compliance or threats to human health is essential to avoid criminal prosecution of unit personnel and to reduce gravity based penalties.

Ensure public affairs officer has contingency plans, telephone numbers to NGB/PAE environmental public affairs office and has adequate training to understand environmental issues.

Attention to detail is critical.  Many problems are found in poor documentation or faulty reporting.

Know and closely inspect areas that normally produce violations:

Hazardous waste management plans;

Personnel training records (lack of knowledge on emergency response or use of required safety equipment);

Hazardous waste transportation manifests and container marking;

Condition of hazardous waste storage containers, containment structures and protective equipment;

Security;

Contingency plans and emergency procedures (lack thereof or inadequate);

Material Safety Data Sheets (MSDS) (out of date or missing);

Protective equipment required by AFOSH, OSHA or MSDS (missing or damaged); and

Air and water discharge monitoring reports required by permits (failure to report or erroneous data).

RESPONDING TO INSPECTIONS AND NOVS

Select and brief an escort team to go with inspectors.  Ensure PA officer and JA are aware of inspection.

Ensure inspectors have proper credentials.  Ensure your environmental manager is aware of the current credentials that state and federal regulators use to gain entry to conduct environmental compliance inspections (also a force protection and counter terrorism issue).

Make a reasonable attempt to ensure inspectors have required safety equipment and briefings when inspectors go into hazardous areas;  ensure your environmental manager is fully trained on the rules pertaining to safety of inspectors, what restrictions your unit can legally apply to inspectors and has a copy of SDEQ and USEPA rules and policies governing inspections.

Make required notifications to get assistance (e.g. environmental manager, JA, ANG/CEVQ, public affairs).

Do not wait to resolve problems.  Take immediate action when problem is pointed out.

Cooperate with regulating agency.  Good relations are a critical factor in resolving problems.

Attempt to preserve all evidence and information.  Request a copy of all documents inspectors wish to remove.  Request an inventory of all items inspectors seize or remove. Take your own inventory of all items seized.  Take notes of all comments relating to environmental law compliance inspectors make during the inspection.   Photograph all items, areas or equipment inspectors indicate are potential sources of violations. 

Ensure all responses are within specified time limits.

Ensure all compliance agreements proposed by regulators are immediately coordinated with unit/state JAG, NGB/JA and ANG/CEVQ prior to any response to the regulating agency.   NEVER SIGN A COMPLIANCE AGREEMENT without Staff Judge Advocate (unit, state and NGB/JAV) coordination.

Ask for clarification of any violation and, if possible, ask for the opportunity to correct the problem in the presence of inspectors.

KWIK-NOTE: Preparation and self-inspection are the key to avoiding violations of environmental law, avoiding criminal prosecution of commanders and reducing fines.    
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