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Environmental Law – Criminal Liability of Commanders for Environmental Violations


Updated by Capt. Christopher A. Monsey, August 2000 

AUTHORITY:   U.S. v. Dee ("Aberdeen") 912 F.2d 741 (4th Cir. 1990); (NGB/DE-2 All States Letter, Log Number I89-0369, dated 22 Sep 1989, as guidance); applicable state law; AF Commander's Guide To Environmental Quality. 

RESPONSIBILITIES AND PENALTIES 

The installation commander is responsible for compliance with environmental laws that impact his or her particular facility.   The installation commander and subordinate commanders have a personal stake in ensuring compliance with environmental laws and regulations within their commands. Violations of environmental laws are increasingly being enforced through criminal sanctions. The federal government and individual State governments have the ability to enforce many environmental laws by bringing criminal charges against individual offenders, including ANG Commanders.  Commanders must therefore consider environmental compliance an integral aspect of mission accomplishment. 

In the lead case, known as “Aberdeen”, three senior civilian Army employees were convicted of violating hazardous waste disposal and pollution discharge laws at the Aberdeen Proving Grounds.  They lost their jobs and each paid well over a hundred thousand dollars in defense attorney fees.  None of the defendants were accused of actually dumping chemicals. Rather, the violations occurred in departments over which they exercised control. 

It is no longer safe to say “ I wasn't aware of the problem”. Most federal and state jurisdictions have adopted the “responsible corporate office” basis of criminal liability. Under this legal doctrine, if a commander should reasonably have known that an environmental violation was occurring within his or her command, the commander may be criminally liable, even if he or she had no actual knowledge of the violation. Thus, NEGLIGENT INATTENTION to environmental problems may subject a commander to personal criminal liability. It is particularly important to correct any environmental non-compliance noted in environmental audits, such as the Environmental Compliance Assessment and Management Program (ECAMP). 

Commanders can reduce their personal exposure for environmental violations through active support of base environmental activities, particularly the Base Environmental Protection Committee and the self-inspections that occur during ECAMP actions.  Reporting up the chain of command is absolutely critical.  Lack of resources or authority is not, by itself, a defense.  A commander must effectively communicate an actual or potential violation of environmental laws to his or her superiors, make effective efforts to secure additional funding or, in some cases, shut down the operation or activity that is violating federal criminal laws or endangering human health.  Failure to take these steps leaves a commander vulnerable to criminal and civil sanctions. Criminal violations of environmental laws are also chargeable under the UCMJ (for those in Title 10 status), and may delay promotion and reassignment actions during the several years it takes to litigate an environmental case.

KWIK-NOTE: Train yourself to always consider the impact of the decisions you make on the environment. 
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