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Asylum and Refuge Requests – Aircraft Outside the United States


Updated by Colonel Andrew Turley, Walter D. Phillips, Esq., and Lt Col Frank M. Wood, July 2001

AUTHORITY:  DoDD 2000.11, Procedures for Handling Requests for Political Asylum and Temporary Refuge (3 Mar 72, C1, 17 May 73); AFPD 51-7, International Law (19 Jan 01); AFI 51-704, Handling Requests for Political Asylum and Temporary Refuge (19 Jul 94)
INTRODUCTION
When an Air National Guard aircraft or pilot flies on a mission outside the United States, the aircraft commander and crew need to know how to properly respond to requests for temporary refuge and political asylum by foreign nationals. As a practical matter, given the security measures which surround flight lines at most airports in the United States used by military aircraft, it is unlikely that a person seeking political asylum would be able to approach an Air National Guard aircraft on the ground in the United States to present such a request. The more likely scenario is a foreign national passenger on a United States military aircraft making such request while the aircraft is in flight or is on the ground in a foreign country.  However, during recent exercises with foreign forces in the United States, there have been instances of foreign military personnel requesting political asylum from U.S. military commanders.

POLITICAL ASYLUM 
Political asylum refers to the protection or sanctuary granted by the U.S. government, within U.S. territorial jurisdiction (or on the high seas or other area not within another nation’s jurisdiction), to a person who applies for such protection asserting persecution or fear of persecution because of race, religion, nationality, membership in a particular social group, or political opinion.  The need for asylum cannot simply be the desire to immigrate to the United States, but must be based on the claimed need to escape from some sort of persecution.  Asylum ultimately can be a permanent arrangement.



TEMPORARY REFUGE 

Temporary refuge is protection afforded for humanitarian reasons to a foreign national in a DoD aircraft, vessel, or facility, within the territorial jurisdiction of a foreign country, under conditions of urgency in order to secure the life or safety of that individual against imminent danger, such as pursuit by a mob.  Temporary refuge may or may not lead to political asylum.  
REQUEST FOR POLITICAL ASYLUM IN FOREIGN COUNTRY
When a request for political asylum is made aboard a United States military aircraft in another country or in a foreign installation, the aircraft commander or U.S. military commander CANNOT grant political asylum.   In these situations, the most the commander can do is grant temporary refuge to the person seeking political asylum 
in order to secure the life or safety of the individual against 
imminent danger.  The servicing Air Force Office of Special Investigations (AFOSI) office should be immediately notified of all requests for political asylum.  The foreign national should be referred to the nearest US embassy or consulate to apply for political asylum in person.  

REQUEST FOR POLITICAL ASYLUM IN US TERRITORY OR INTERNATIONAL AIRSPACE
If a request for political asylum is made aboard a United States military aircraft in flight over international waters, or in United States airspace, or on the ground in United States territory, then the person seeking asylum has the right to have the request considered by the appropriate agency of the United States 
government. If confronted by a claim for asylum in these situations, the commander’s responsibility is to ensure that the person has an opportunity to present the request to the appropriate 
authorities.  The commander has no authority to grant or deny claims for political asylum, whether or not they appear to meet the requirements for asylum.  Notify the servicing AFOSI office and nearest Immigration and Naturalization Service (INS) office immediately (Atch 3 to AFI 51-704 lists INS locations).  The Air Force Operations Support Center must also be notified.   If practical, the foreign national should be referred to the closest INS office to apply for asylum.  The commander’s responsibility in this situation is to protect the individual pending transfer to INS.  This protection is superior to the authority of local, state, or federal law enforcement agencies.  

IMMUNITY AND POLITICAL ASYLUM DISTINGUISHED

A U.S. military aircraft is within the sovereignty of the United States wherever it may be located.   Although it may be immune from the exercise of jurisdiction by the local nation while on the ground, this does not give the United States (including its aircraft commanders) the right to grant political asylum aboard such aircraft.

TEMPORARY REFUGE 

DoD policy is to grant requests for temporary refuge in a foreign country to protect people from imminent danger to life or safety.  This does not include protection of persons fleeing from duly constituted law enforcement authorities of the host nation.  The commander has the discretion to refuse temporary refuge if such action would endanger the aircraft and crew or the military facility.

Once temporary refuge is granted, it cannot be terminated without authority from higher headquarters, as explained in AFI 51-704.  Two real-life situations highlight this rule. Temporary refuge is granted, but the aircraft commander then learns that what was thought to be a fleeing from private violence is really flight from the police; or temporary refuge is properly granted to protect life or safety of the individual, but when the local police arrive to restore order, the refuge seeker refuses to go with them, for whatever reason. In either situation - the mistake or the refusal to leave after the reason for refuge has terminated - even if the local police demand access to the refuge seeker, the aircraft commander CANNOT, pursuant to AFI 51-704, turn the person over without instructions from higher authority.

When faced with either situation, once temporary refuge has been granted, the aircraft commander should:

1.
Notify AFOSI, the Air Force Operations Support Center, and the local U.S. embassy or consulate at once.  Copies will be sent to AF/JAI, intermediate commands, the U.S. embassy or consulate, and other interested agencies as outlined in AFI 51-704.

2.
Do nothing to imply to the refuge-seeker that asylum will be granted;

3.
Assure the local police of the recognition of their right to demand the person they seek, but that the commander lacks authority at the moment to either allow them on the aircraft or give the person up; and

4.
Tell the local police of the efforts to obtain the necessary authority. If the refuge-seeker decides to voluntarily leave the aircraft, the aircraft commander has no authority to prevent it.


Requests for political asylum or temporary refuge are often high profile, fast moving situations that frequently draw intense diplomatic and media interest.  Rapid notification and coordination with AFOSI and higher headquarters is critical.  The commander is required to report all circumstances involving requests for temporary refuge and political asylum to USAF Operations Support Center as outlined in Paragraph 3 of AFI 51-704, and to furnish as much of the information requested in Attachment 2 of AFI 51-704 as possible. If at all practicable, the commander should also seek the assistance of the closest serving Staff Judge Advocate, or his or her own SJA if there is no nearby U.S. military facility, if a request for political asylum or temporary refuge is made. 

Commanders should insure that aircrews are regularly briefed on procedures for handling requests for political asylum and temporary refuge under AFI 51-704, and should periodically coordinate these briefings with their Staff Judge Advocates for changes in the law. 
SUMMARY OF COMMANDER’S RESPONSIBILITIES
1.
Political asylum requests - no authority to grant; the most an aircraft Commander can do is grant temporary refuge.

2.
Temporary refuge request - authority to grant to protect life or safety of the individual.

3.
Cannot grant temporary refuge against duly constituted law enforcement authorities outside of the U.S.

4.  
No need to grant temporary refuge if aircraft and crew endangered.

4.
Once temporary refuge is granted for whatever reason, even if by mistake, only higher headquarters, not an aircraft or local commander, can terminate it; and during time of temporary refuge, aircraft commanders must protect refuge-seekers until receipt of further instructions from higher headquarters.

5.
Once a political asylum request is made or temporary refuge is granted, the aircraft or local commander must immediately notify higher headquarters including AFOSI and USAF Operations Center.

KWIK-NOTE: Brief this topic annually to aircrews.
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