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AUTHORITY:  AFI 51-703, Foreign Criminal Jurisdiction (6 May 94); AFI 51-501, Tort Claims (1 May 96); Status of Forces Agreements; applicable unified command publications (e.g., EUCOM Directive 45-3, Foreign Criminal Jurisdiction Over U.S. Personnel)

INTRODUCTION
Foreign criminal jurisdiction (FCJ) is important to the Air National Guard Commander deploying OCONUS because few topics are of greater concern to the host nation than the enforcement of the host nation’s laws.  And Commanders do not wish to leave any members of their unit in a foreign jail when they re-deploy.

U.S. POLICY
The U.S. policy is to MAXIMIZE U.S. JURISDICTION to the extent permitted by the circumstances and applicable law in each individual case.

WHO HAS WHAT KIND OF JURISDICTION
In the absence of an agreement between countries, the host nation (the “Receiving State” in the NATO SOFA) has exclusive jurisdiction over almost all criminal offenses committed by troops permanently stationed there.
However, in our SOFAs, we have made provisions for either exclusive or concurrent jurisdiction.

The United States (generally, the “Sending State” in the NATO SOFA) has exclusive jurisdiction over offenses not prohibited by the law of the host country.  Typically, these are traditional military justice offenses.

The host nation (“Receiving State”) has exclusive jurisdiction over offenses prohibited by local law, but not by U.S. law.  It thus is important to read the Project Pitfall letters and the “Country law studies” of the host nation before deploying.

Concurrent jurisdiction applies to crimes that violate laws of both countries, such as murder, rape, robbery and assault.  The basic rule is that the host county has the primary (first) right to assert jurisdiction over all concurrent offenses except:


Inter se – offenses committed by a U.S. service member against the United States or another U.S. service member.


Official duty – offenses committed by a U.S. service member while in the performance of official military duties.

Where the foreign country has jurisdiction, the U.S. policy will generally be to REQUEST the foreign country to WAIVE ITS JURISDICTION and give it to us.

AVAILABLE PROTECTIONS

There are extensive protections (to include assistance, support and services) given to U.S. service members subject to foreign criminal jurisdiction.  Note:  U.S. criminal jurisdiction for offenses committed abroad by U.S. civilians is very limited.  Therefore, all deployed personnel (including technicians) must be in a military status for overseas deployments.  An ANG Judge Advocate can provide in-depth guidance on these protections.

KWIK‑NOTE: Before deploying OCONUS, brief all deploying personnel on foreign criminal jurisdiction, and specifically on those offenses indigenous to the local law of the host nation.
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