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Investigation by Commander of Suspected Minor Offenses


Updated by Lt Col Gary A. Jeffries, July 2001

AUTHORITY: Applicable state law or regulation; United States Code, Titles 10 and 32; AFI 51-202, Nonjudicial Punishment  (1 Oct 96); Uniform Code of Military Justice   

COMMANDER’S ACTION 

Members of the Air National Guard are part of their respective state’s militia, but when in Title 10 status are members of the federal Air National Guard of the United States (ANGUS).  Depending on their status at the time of a suspected criminal or disciplinary offense, members are subject to different criminal and/or administrative penalties. If you are aware that a member of the Air National Guard may have committed an offense, you should take appropriate action after consultation with the Staff Judge Advocate.  Below are listed some of the actions which may be called for in a given case. Whether you, the commander, should undertake the following actions, or appoint another person to do so, depends on the particular circumstances of the case.  Generally, because of time constraints and potential legal complexities, commanders will find that the most effective approach is to assign responsibility for investigating suspected minor offenses to the unit First Sergeant or to base-level Security Forces investigators.  In the case of suspected serious criminal offenses, it may be appropriate to involve the AFOSI, as well as local, state or federal law enforcement officials.  Before making any decision on the handling of a suspected minor or major offense, you should obtain the advice of your Staff Judge Advocate.  

1.  Investigate the facts and circumstances surrounding the incident in question. Seek “first-hand” sources where possible; reliance on hearsay evidence is not advisable. Obtain written statements-- sworn and signed, if possible; 

2.  Review the facts with the Staff Judge Advocate for the unit to determine if there may have been a violation of the Uniform Code of Military Justice (UCMJ), State military or civilian law, or State regulation; 

3.  Determine the status of the individual at the time of the incident. Was the member: 

a. On State Active Duty; or

b. Training under Title 32 U.S.C.; or

c. In active federal service under Title 10 U.S.C.; or

d. In Civilian Status?

4.  Determine the current status of the individual, which may have changed since the time of the incident being investigated; 

5.  Determine whether the member is subject to federal jurisdiction or state jurisdiction; 

6.  Determine whether administrative or criminal action is anticipated.  Administrative actions are non-punitive in nature and include, for example, Letters of Counseling or Reprimand.  Criminal action would include non-judicial punishment (i.e. “Article 15”) under either the UCMJ or state military code, court-martial under the UCMJ or state military code, or prosecution by federal or state civilian authorities; 

7.  Interview the suspect: 

a. If the suspect is subject to federal jurisdiction, advise the member of the legal rights under Article 31, Uniform Code of Military Justice.          

b. If the suspect is subject to state jurisdiction, advise the member of legal rights under the Fifth Amendment to the United States Constitution, State law and regulation;

c. Terminate the interview if the suspect requests counsel and arrange for suspect to consult with counsel; and

d.    Allow the suspect to present evidence; 

8.  Interview additional witnesses to complete the investigation; and 

9.  Evaluate the reliability of the evidence and make a recommendation or take appropriate action consistent with the governing state or federal laws and regulations. 

CHOICES OF ADVERSE ACTION 

There may be a temptation on the part of some Air National Guard commanders to want to court-martial ANG members under the UCMJ.  However, ANG members may only be prosecuted under the UCMJ for offenses committed while on active duty under Title 10. If an ANG member commits a UCMJ offense while on active duty but subsequently goes off active duty prior to being charged under the UCMJ, it may be possible to involuntarily recall the member to active duty for purposes of a UCMJ prosecution.  You should consult your Staff Judge Advocate if you are presented with such a situation.   While the general inapplicability of the UCMJ may frustrate the ANG Commander in the exercise of discipline, it is consistent with the statutory charter of Title 32. For most purposes, ANG members serve under the authority of Title 32, not Title 10. As a result they are subject solely to the jurisdiction of the State military code, if any, for military offenses committed while in a state duty status.   You should remember, though, that depending on the offense committed, the member may also be subject to prosecution under federal and/or state civilian law.  Once again, your Staff Judge Advocate is the resource you should look to for advice and recommendations.   

While a Commander with jurisdiction over a member who has committed an offense has broad discretion to determine the type of action proposed and the severity of the punishment anticipated, the Commander’s action must be tempered, well-conceived, just and conducive to good discipline. Since the status of National Guard members is critical in defining the scope of the Commander’s options to discipline members, the Commander should review the investigative file with the supporting Staff Judge Advocate before taking administrative or disciplinary action. The Staff Judge Advocate is charged with advising and assisting the Commander in evaluating disciplinary options, but the final decision remains with the Commander. 

KWIK-NOTE: In most cases, the Commander who would take adverse action against the offender should NOT PERSONALLY perform Investigations. 
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