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Legal Reviews 


Updated by Major Dietlinde A. Dial, May 2001 

AUTHORITY: Applicable regulations; command discretion. 

TYPES 

Legal reviews are either formal written memoranda setting forth the Judge Advocate’s (JAG) opinion as to the sufficiency or insufficiency of a proposed action, or may be informal, such as a quick look by the JAG of a letter or proposed action to be generated by the Commander. Formal legal reviews are typically done on reports of survey, line of duty determinations, nonjudicial punishment actions, administrative discharge actions, court-martial records, appeals of performance evaluations, and a wide variety of other administrative actions, investigations and inquiries. 

CONTENT 

Sometimes the need for a legal review is set forth in the applicable regulation. Having certain documents reviewed by the JAG may also be a matter of policy or simply a sound management practice by the Commander. A good formal legal review will set forth the regulation or statute that governs the action, the facts of the case at hand, a discussion of the law and how it applies to the facts presented, and finally, a statement of whether the action being taken is in accordance with the regulation and therefore, legally sufficient. If the JAG finds the action to be not legally sufficient, then there should be a clear statement of the reason for legal insufficiency and a recommendation, if possible, for corrective action. 

EFFECT 

A formal legal review is attached to the action and forwarded for approval or further action. While a legal review is an opinion and not necessarily binding on the approving authority, it is generally given great weight. A finding of not legally sufficient should not be overridden without further discussion with the Judge Advocate. Commanders should keep in mind that a legal review is a way for the JAG to protect the Commander, by ensuring that the action to be taken meets the requirements of the law. Commanders who act in contravention of a JAG’s legal review may later have to account to higher headquarters or a civilian court, if such actions are the subject of further review or later legal proceedings. 

USE 

Commanders are increasingly requesting their JAGs to review for legal sufficiency proposed unit regulations, unit supplements to regulations, and policy letters to be widely distributed or sent to higher headquarters. This is due to the seemingly ever-burgeoning legal implications -- sometimes apparent to the non-attorney, and sometimes not -- of almost everything a Commander does. 

For these reasons, it is important for Commanders and their JAGs to have a good working relationship with each other, and for Commanders to actively seek the legal reviews of the JAGs, and to follow, and have confidence in those reviews. 

KWIK-NOTE: Before acting, the Commander should first ask whether the proposed action has legal implications. If the answer is yes, have your JAG review it - formally or informally, as necessary - before taking that action. 
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