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Military Justice Authorized Activities of ANG Judge Advocates in Non-Federalized Status 


Updated by Lt Col Wilbert W. Edgerton, May 2001 

AUTHORITY: Title 10 U.S.C.; Title 32 U.S.C.; AFI 51-201, Administration of Military Justice (2 Nov 99); AFI 51-103, Designation and Certification of Judge Advocates (1 Mar 96); ANGI 51-801, ANG Judge Advocate Training Program (31 Jul 97);  OpJAGAF 1998/117, Reserves (17 Nov 98); Articles 27 and 64, Uniform Code of Military Justice (UCMJ); Rules for Courts-Martial (R.C.M.) 405, 406, 502, 506, 1106, 1112. 

INTRODUCTION 

ANGI 51-801 requires that Air National Guard (ANG) Judge Advocates perform a two-week training tour with an active duty Staff Judge Advocate (SJA) office at least once every four years. This topic discusses the military justice activities ANG Judge Advocates may perform while on their training tour with an active duty SJA office while in “Title 32” status, and while in “Title 10” status where the individual has been activated as a federal officer and, for military justice purposes, has a status identical to active duty Judge Advocates. 

TITLE 32 STATUS 

Generally, ANG Judge Advocate training is conducted in a state status under the command of the Governor of the state. (32 U.S.C. 502). Most ANG Judge Advocates who perform their training tours with an active duty SJA office will be in state status. While in this status, an ANG Judge Advocate is not an officer or employee of the United States, is not in federal status, and is not subject to the UCMJ, or those Air Force regulations which are stated not to be applicable to the Air National Guard, or even the orders of superior active duty officers. (See OpJAGAF 1998/117, 17 Nov 98, RESERVES) 

Permitted Activities 

While ANG Judge Advocates may perform as staff attorney for the SJA, may provide legal assistance to federal active duty personnel and their dependents, and may perform several pretrial prosecutorial and nonjudicial punishment functions, as well as many post-trial duties, the list of military justice duties which ANG Judge Advocates may not perform, since they are not commissioned officers on active duty, raises serious concern. 

However, even while in Title 32 status, ANG Judge Advocates can gain experience as members of the trial team. They may be designated representatives of the government under Military Rules of Evidence (M.R.E.) 615, and assist the prosecution in that capacity. Furthermore, R.C.M. 506(e) allows an accused to have persons not qualified to serve as defense counsel under R.C.M. 502 seated at the defense counsel’s table. The accused may also waive the qualifications required for assistant defense counsel. An ANG Judge Advocate may also serve as defense counsel in a summary court-martial only if an accused waives the qualifications required for defense counsel. 

Impermissible Activities 

An ANG Judge Advocate, while in Title 32 status, may not serve as trial or assistant trial counsel in general or special courts - martial; or as detailed defense counsel, associate or assistant defense counsel, in general courts-martial; or as summary court officer, defense counsel in summary courts, or the government representative in summary courts; or as an Article 32 investigating officer or government representative; or as a military judge. Nor may the ANG Judge Advocate perform post-trial legal reviews under Article 64, UCMJ, and R.C.M. 1112; or review Article 15s for legal sufficiency. 

TITLE 10 STATUS 

Perhaps the easiest way around some of these active duty limitations placed on the ANG Judge Advocate in Title 32 status, is to place the ANG Judge Advocate on Title 10 orders upon going to an active duty base legal office for a training tour. 

In Title 10 status, the ANG Judge Advocate becomes an officer of the United States serving in federal status subject to the UCMJ, Air Force Regulations, and the orders of superior active duty officers.  It is also possible for the ANG Judge Advocate in Title 10 status to be certified under Article 27(b), UCMJ. This will enable the ANG Judge Advocate to maximize training opportunities while at an active duty base.  Certification under Article 27(b) requires coordination with HQ USAF/JAX for TJAG’s approval.

During mobilizations, deployments (OCONUS) and other situations in which active duty legal offices are augmented by ANG Judge Advocates, special care should be taken to insure that ANG Judge Advocates are in Title 10 status before being assigned to specific tasks. 

CONCLUSION 

ANG Judge Advocates who train at an active duty SJA office in a Title 32 status may obtain valuable experience from the functions they may perform while in such status. However, because in Title 32 status they are not commissioned federal officers on active duty, the scope of military justice duties they are permitted to perform is limited. Commanders, their SJAs and the Judge Advocates concerned should determine what additional benefits accrue to the ANG Judge Advocate performing a training tour with an active duty SJA office in Title 10 status. 

KWIK-NOTE: Because of the restrictions on ANG JAs performing certain military justice activities on training tours at active duty bases while in Title 32 status, Commanders may wish to authorize their JAs to be in Title 10 status during these training tours to avoid these restrictions. 
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