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INTRODUCTION 

In today’s society, almost everything we do, personally or professionally, has potential legal ramifications. Depending on your perspective, that may be good or not so good; but it is reality, and must be dealt with. Our conduct is controlled by law, and deviations from appropriate conduct in a given situation, however innocent, often have adverse and far-reaching legal consequences. It is the avoidance of these adverse consequences that is the major premise of the concept of preventive law. 

Preventive law is a concept or a mindset; it is, in essence, a way of thinking. 

The basic idea behind preventive law is that if people can learn to recognize situations that may have adverse legal consequences, they will be better able to avoid acting in such a manner as to cause or facilitate those adverse consequences. Learning to recognize these situations does not require you to be a lawyer, have a crystal ball, or possess an encyclopedic knowledge of the law. 

Rather, it means through education and experience, you must develop a mental “red flag” or “bells and whistles” system that tells you there may be legal consequences to your actions, and that you should check them out before you act. 

Hopefully, you are convinced of the necessity to practice preventive law - either because you or someone you know has been “burned” in the past for not doing so, or because you correctly believe it just makes good common sense to try to avoid problems. 

Can you learn how to recognize situations that may have adverse legal consequences? Yes, you can. How you learn to do this is what this topic is all about. 

This topic will be discussed in two parts: (1) the Commander, and the decision-making process, and (2) the Commander encouraging all unit members to practice preventive law in their personal and professional lives. 

COMMANDERS’ DECISIONS AND PREVENTIVE LAW 

Law is Pervasive 

Not many institutions today are more heavily regulated than the military. As an Air National Guard Commander, your actions are governed by laws issued by multiple governments, and include: 

Federal 

1. Statutes; 

2. Regulations (civilian); 

3. Directives; 

4. Air Force instructions; 

5. Air National Guard instructions; 

6. Local policy directives; 

7. Court decisions; 

8. Messages; and 

9. Policies from civilian agencies; DoD, the Air Force and the NGB. 

State

1. Statutes; 

2. Regulations (civilian); 

3. Instructions and Policy Directives (military); 

4. Court decisions; and 

5. Policies. 

County and Municipal

1. Ordinances; 

2. Regulations; and 

3. Rules. 

To compound matters, you have to deal with different rules for military and civilian personnel. To make things a “bit” more complex, for military personnel you need to know the different rules for AGRs, technicians and traditional Guard members, and for civilian personnel, the different rules for federal technicians and state employees. You also need to know which set of rules applies to which individuals based upon their status at a given time. What is more, the rules often overlap in application. With all these laws regulating your conduct, you may sometimes wonder how your assigned missions get accomplished. 

The Modern Commander

Today’s ANG Commanders accept the fact that because so much of what they do may have legal consequences, an ever-increasing part of their overall responsibilities involves taking steps to prevent problems from occurring. They realize, that in the long run, it is less expensive and time-consuming, and more conducive to effective mission accomplishment if they take these steps. 

Think Preventive Law – the Step-by-Step Process 

But what steps can you take to help recognize a situation that has potential adverse legal consequences? 

What we are proposing here is a sequential problem-solving or decision-making technique or approach for you to use for EVERY problem which confronts you and for every decision you have to make. The initial steps involve your mental approach to problem-solving and decision-making. If you develop this approach or technique and follow these steps, you should virtually eliminate the likelihood of getting “burned” later for not having considered the potential legal consequences of a given situation. 

Because so much of what you do has legal consequences, the first step in your decision-making process is to assume, until you are advised otherwise, that EVERY SITUATION YOU ARE ABOUT TO DEAL WITH has legal consequences. You may not know at first what those consequences are, or if they exist, but if you at least proceed from the outset as if there may be those consequences, you will drastically decrease the likelihood of adverse consequences occurring later because you did not consider the legal consequences before you made your decision. 

With all the sources of law that may impact one of your decisions, it is impossible for you to know “off the top of your head” when you are first confronted with a matter that requires your decision, where all the pitfalls lie or how deep they are. 

While many Commanders, through their experience, may already have some sense of being able to recognize situations that have potential legal consequences, for the most part, they will not know the exact nature or extent of those consequences. Most respectfully, that is not a criticism. Commanders make decisions for a living. But attorneys are specially trained to recognize situations that have legal consequences, to analyze their nature and extent, and to render advice on how those consequences impact decisions Commanders have to make in those situations. 

The second step is to realize that even if there later turns out to be legal consequences (even though you may not know now exactly what they are), you should not make a decision until you both educate yourself on the subject area and consult with your Staff Judge Advocate. 

The third step is to classify the kind of situation you have. For example, does it involve an adverse action you are considering taking, a urinalysis program question, or an MWR activity? 

Fourth, after classifying the situation, use this Deskbook, and other relevant sources to help your understanding of some of the legal issues that may be involved in that situation. After reading the materials relating to your subject, you should have more knowledge and practical insight about it, and you will know what staff people you need to consult, and what to focus on with them when you do. 

Fifth, consult your appropriate staff people, including your Staff Judge Advocate. Since you will have educated yourself on the subject area before the consultation, you will know what questions to ask to make a decision that fully considers any legal consequences involved. Having followed the first four steps, you will not have to first be educated by your staff in the subject area, and you will be able to hone in on the more strategic areas of the problem confronting you. You no longer will have to be first given the “A,B,Cs” of the problem by your staff, and then have to make a decision in an area you have not read about, and are only acquainted with because, and to the extent your staff has told you about it. This is not a criticism of your staff people, but rather is an example of a more effective use of your time and that of your staff. 

It saves you and your staff time if you learn the basics of a subject yourself before consulting them. You also will learn it better and retain it longer by reading it yourself than by first hearing about it from someone else. By doing this, you will then be able to expand and refine your knowledge by asking better questions about a subject of which you now have a general understanding. This process will enable you to make better decisions and ones that consider and seek to minimize or avoid any adverse legal consequences whenever possible. 

This five-step process can be summarized as follows: 

Step 1 - ASSUME all decisions have legal consequences - this is the ASSUMPTION step; 

Step 2 - REALIZE you cannot yourself know what those consequences are, and you must educate yourself about the subject and then consult your staff - this is the REALIZATION step; 

Step 3 - CLASSIFY the subject of your decision - this is the CLASSIFICATION step; 

Step 4 - EDUCATE yourself on the subject by using this Deskbook and other relevant sources - this is the EDUCATION step; and 

Step 5 - CONSULT appropriate staff for advice and consideration of specific legal consequences - this is the CONSULTATION step. 

Effect of the Process on Commanders 

As you use this approach more and more, like anything continually practiced, it will soon become second-nature to you. You will also find that the more frequently you use it, the keener will be your “feel” for when a decision you will make has or may have adverse legal consequences that must first be considered, and the better will be your understanding and appreciation of what are the nature and extent of those consequences. As you use this approach and as you gain experience in your career as a Commander, you will naturally develop the “sixth sense,” or “red flag” or “bells and whistles” system to help you recognize and seek to avoid adverse legal consequences that may result from one of your decisions. 

However, you will do a disservice to that decision-making process and misuse your acquired “sixth sense” if you presume you can make those decisions without consulting your Staff Judge Advocate. This whole process is designed to enable you and your SJA to discuss problems on a higher level before you make a decision -- not to avoid discussing them at all. 

What we have just discussed is the why and how of preventive law that should be practiced by Commanders in their decision-making. Now we shall turn to the second part of this topic - the Commander’s encouragement of the practice of preventive law by unit members, and the why and how of preventive law as practiced by those unit members. 

UNIT MEMBERS AND PREVENTIVE LAW 

Commander’s Responsibilities 

All ANG Commanders, through their Staff Judge Advocate, should establish a Preventive Law Program for their unit which covers a defined range of permissible subjects, and should encourage their members to contact the SJA with any legal problem they have; and perhaps more importantly, that they think might have. 

Objective of Preventive Law Program

The objective of your program is to provide information to educate Air National Guard members about laws and legal procedures they need to know to avoid unnecessary problems in their personal and military lives. 

Who Runs Your Program? 

The unit Preventive Law Program should be administered by your Staff Judge Advocate. The SJA should be responsible for obtaining the necessary materials for an effective program responsive to the needs of the unit members, and for disseminating the information in ways that will fulfill those needs. 

Sources of Materials 

Fortunately, there is a wealth of material available, much of it free. 

Air Force Judge Advocate General Project Pitfall Letters 

These are a series of letters highlighting the laws, customs and practices in almost any country where ANG members travel in the performance of duty. The letter for the particular country should be briefed to personnel deploying to that country, and all aircraft Commanders should have an updated set of the letters included in the materials they take on overseas missions. 

In-Country Law Studies 

These are in-depth analyses of the laws, customs and practices of foreign countries, and should be briefed to all personnel deploying to these countries. You should advise your Judge Advocate of upcoming foreign deployments far enough in advance so your Judge Advocate can contact and obtain from the active duty base legal office at or nearest the deployment site, the in-country law study for that country. 

TJAG Policy Letters 

These are a series of letters written by the Judge Advocate General of the United States Air Force on a variety of subjects affecting all Judge Advocates and “blue-suit” military members. They are periodically updated and every ANG base legal office should have access to them. 

Paired-Base System 

Each ANG unit legal office should be paired with an active duty base legal office, and the personnel from each office should arrange for the active duty legal office to regularly send the ANG unit Staff Judge Advocate all pertinent materials the active duty legal office receives from the gaining MAJCOM and Numbered Air Force (NAF). This system was established because there is no other way for ANG unit legal offices to receive these MAJCOM and NAF materials. 

Your Base Law Library 

As discussed in the topic in this Deskbook entitled “LAW LIBRARIES,” Commanders should support the obtaining of the required materials for the base law library. In addition to the required materials constituting the “Core Law Library” every ANG base law library should have, there is much valuable material published by the Bar Association in your state which is usually not too expensive, and in some states may be discounted or even free for government or military organizations. These materials consist of pamphlets, books, form books, etc., and provide a wealth of specific information about your state’s laws. 

Training

You should send one of your JAGs to training courses offered by both the Air Force at Maxwell AFB and the Army at Charlottesville, Virginia. Such courses provide a wealth of information for judge advocates, commanders and unit members.

ANG Commander’s Legal Deskbook

The vast majority of the topics in this Deskbook, when supplemented by applicable state law, are suitable, with appropriate adaptations, for your Preventive Law Program. Indeed, the major premise of the Deskbook is preventive law -- for Commanders and unit members. The Deskbook is ANG-specific, offers a lot of practical advice, and provides many topics in briefing formats and with forms and checklists. You may wish to include to topics on international law related matters in the materials that aircraft Commanders take with them overseas. 

Methods of Dissemination 

Some of the methods of getting the preventive law information out to the field include: 

1. Oral presentations at: 

a. Commanders’ Calls; 

b. Staff meetings; 

c. Base Committee meetings; 

d. Meetings of Private Organizations and Clubs; 

e. Newcomer’s Briefings; 

f. Ancillary Training Briefings; 

g. Commander and First Sergeant seminars; and 

h. Pre-Mobilization Legal Counseling Briefings; 

2. Written Presentations through: 

a. Base newspaper articles; 

b. Periodic bulletin notices;

c. E-mailed information; 

d. Unit bulletin boards; and 

e. Handouts and pamphlets on appropriate topics of interest; 

3. Base television and radio presentations; and 

4. Cooperative efforts with other staff agencies. 

“Guts” of the Program

The frequent dissemination of a wide range of materials on topical subjects in a variety of media, and permitting unit members full access to the Staff Judge Advocate for legal assistance are the two main ingredients of any effective preventive law program. Commanders can ensure the effectiveness of their programs by encouraging their Judge Advocates to obtain and disseminate the necessary materials, and to provide legal assistance to unit members consistent with the needs of those members and the Judge Advocates’ other duties. 

CONCLUSION 

Commanders who develop the decision-making approach suggested in this topic will reduce the number of adverse legal consequences emanating from their decisions. Commanders who, in coordination with their Staff Judge Advocates, establish an effective preventive law program will have unit members better able to perform their duties, improve retention, and will more effectively accomplish their missions. 

This topic should be read in conjunction with the topic entitled “LEGAL ASSISTANCE PROGRAM” in this Deskbook since much of the legal assistance provided your unit members is related to preventive law. 

KWIK-NOTE: Commanders and unit members should THINK PREVENTIVE LAW. 
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