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Witness Preparation


Updated by Major Dietlinde A. Dial, May 2001

AUTHORITY: Collective attorney trial experience.

INTRODUCTION
This topic is in two parts: The first concerns general pointers or guidelines all witnesses should follow when testifying in any kind of proceeding; and the second is why and how Commanders and Supervisors should testify in administrative board proceedings.

POINTERS FOR ALL WITNESSES
All attorneys who have had trial experience have their own methods of preparing their witnesses. These guidelines are not meant to substitute for those methods. They are offered as suggestions of some of the more common things witnesses should usually be told by attorneys in the course of being prepared to testify. “Preparing a witness” does not mean telling the witness what to say. Rather it is informing the witness of some things to do and not to do while the witness tells the truth. The ultimate goal is to have the witness believed. Everything said here is meant to enhance that goal.

Witnesses should be prepared to testify not only for the side that calls them as a witness (called direct examination), but also to have their testimony able to withstand attack from the opposing side (called cross examination).   Direct examination will begin with asking the witness their name, duty position and perhaps personal background.  A witness may be asked to identify documents which will be introduced into evidence.  During cross-examination the opposing attorney will have two possible goals.  The attorney may attempt to obtain information favorable to their version of events.  The attorney may also attempt to cast doubt on the witness’ credibility.

PRIVATE 
1. 
BE PREPARED. Tell the truth to the best of your ability.  Don’t try to memorize what you are going to say, but do try to refresh your memory on those matters upon which you will be examined. Try to recall the scene, the objects there, the distances, and just what happened. If the question is about distances or time and if your answer is only an estimate, be sure to say it is only an estimate. Don’t guess. Be as specific in your answers as the question calls for and your memory permits.tc "1. 
BE PREPARED. Tell the truth as best as you can remember. Don't try to memorize what you are going to say, but do try to refresh your mind on those matters upon which you will be examined. Try to recall the scene, the objects there, the distances, and just what happened. If the question is about distances or time and if your answer is only an estimate, be sure to say it is only an estimate. Don't guess. Be as specific in your answers as the question calls for and your memory permits."

PRIVATE 


tc ""
PRIVATE 
2. 
PRESENT A PROPER APPEARANCE. Dress neatly. Military witnesses should be in a clean and pressed uniform and epitomize AFI 36-2903. Civilian witnesses should be well-groomed and dress conservatively. Do not overdress, but dress befitting the occasion. Females should avoid flashy jewelry and heavy make-up. Males should not wear earrings or open-collared shirts with ostentatious neck jewelry. Do not come into court or testify while chewing gum or tobacco or with anything in your mouth. When taking the oath, stand upright, pay attention and say “I do” clearly. When testifying, be conscious of, and avoid nervous mannerisms which distract the panel, board, or jury.tc "2. 
PRESENT A PROPER APPEARANCE. Dress neatly. Military witnesses should be in a clean and pressed uniform and epitomize AFI 36-2903. Civilian witnesses should be well-groomed and dress conservatively. Do not overdress, but dress befitting the occasion. Females should avoid flashy jewelry and heavy make-up. Males should not wear earrings or open collared shirts with ostentatious neck jewelry. Do not come into Court or testify while chewing gum, tobacco or even if it is permitted, smoking. When taking the Oath, stand upright, pay attention and say \"I do\" clearly. When testifying, be conscious of, and avoid nervous mannerisms which distract the jury."
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PRIVATE 
3. 
SPEAK UP CLEARLY AND LOUDLY ENOUGH SO THAT THE FARTHEST JUROR CAN HEAR YOU EASILY. Keep your hands away from your mouth. Don’t nod for a “yes” or “no.” Be serious in the courtroom and respectful in your answers to the attorneys and the Judge. Do not argue with an attorney.tc "3. 
SPEAK UP CLEARLY AND LOUDLY ENOUGH SO THAT THE FARTHEST JUROR CAN HEAR YOU EASILY. Keep your hands away from your mouth. Don't nod for a \"yes\" or \"no.\" Be serious in the courtroom and just as respectful in your answers to the attorneys and the Judge. Never argue with an attorney!"
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PRIVATE 
4. 
LISTEN CAREFULLY TO THE QUESTIONS ASKED OF YOU. No matter how nice attorneys may seem on cross-examination, they probably are trying to discredit you. That’s their job. Understand the question, have it repeated if necessary, either because you don’t hear or understand every word of it, then give a thoughtful, considered answer. Do not anticipate the rest of the question while it is still being asked. Wait for the attorney to finish the question. Do not give a snap answer without thinking. Don’t rush into answering, but neither should there be an unnaturally long delay to a simple question if you know the answer. If a question makes you angry, do not answer until you can answer rationally and reasonably.tc "4. 
LISTEN CAREFULLY TO THE QUESTIONS ASKED OF YOU. No matter how nice attorneys may seem on cross examination, they probably are trying to discredit you. That's their job. Understand the question, have it repeated if necessary, either because you don't hear or understand every word of it, then give a thoughtful, considered answer. Do not anticipate the rest of the question while it is still being asked. Wait for the questioner to finish the question. Do not give a snap answer without thinking. Don't rush into answering, but neither should there be an unnaturally long delay to a simple question if you know the answer."
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5. 
EXPLAIN YOUR ANSWER, IF NECESSARY. Give the answer in your own words, and if a question can’t be truthfully answered with a “yes” or “no,” you have the right to explain the answer.tc "5. 
EXPLAIN YOUR ANSWER, IF NECESSARY. Give the answer in your own words, and if a question can't be truthfully answered with a \"yes\" or \"no,\" you have the right to explain the answer."
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6. 
ANSWER ONLY THE QUESTION ASKED OF YOU. Do not volunteer information not actually asked for. If your answer was not correctly stated, correct it or clarify it immediately.tc "6. 
ANSWER ONLY THE QUESTION ASKED OF YOU. Do not volunteer information not actually asked for. If your answer was not correctly stated, correct it or clarify it immediately."
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7. 
UNLESS CERTAIN, DON’T SAY “THAT’S ALL OF THE CONVERSATION” OR “NOTHING ELSE HAPPENED.” Instead say, “that’s all I recall,” or “that’s all I remember happening.” It may be that after more thought or another question, you will remember something important.tc "7. 
UNLESS CERTAIN, DON'T SAY \"THAT'S ALL OF THE CONVERSATION\" OR \"NOTHING ELSE HAPPENED.\" Instead say, \"that's all I recall,\" or \"that's all I remember happening.\" It may be that after more thought or another question, you will remember something important."
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PRIVATE 
8. 
DON’T GET ANGRY. Keep calm. Be courteous, even if the lawyer questioning you appears discourteous. Don’t appear to be a cocky witness. Any lawyer who can make a witness angry will probably cause the witness to exaggerate, appear biased and possibly even emotionally unstable.tc "8. 
DON’T GET ANGRY. Keep calm. Be courteous, even if the lawyer questioning you appears discourteous. Don’t appear to be a cocky witness. Any lawyer who can make a witness angry will probably cause the witness to exaggerate, appear unobjective and emotionally unstable."

PRIVATE 


tc ""
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9.  
GIVE POSITIVE, DEFINITE ANSWERS WHEN AT ALL POSSIBLE. Every material truth should be readily admitted, even if not to the advantage of the party calling you. Do not stop to figure out whether your answer will further help or hurt your side. Just answer to the best of your memory without exaggerations. If asked about little details which a person naturally would not remember, it is best to just say so if you don’t remember. Don’t get in a trap of answering question after question with “I don’t know.”
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10. 
IF YOU DON’T WANT TO ANSWER A QUESTION, DO NOT ASK THE JUDGE WHETHER YOU MUST ANSWER IT. If the question is improper an objection will be made. Don’t look at the attorney who has called you or at the Judge for help in answering a question or for approval after answering a question. You are on your own. tc "10. 
IF YOU DON’T WANT TO ANSWER A QUESTION, DO NOT ASK THE JUDGE WHETHER YOU MUST ANSWER IT. If the question is improper an objection will be made. Don’t look at the attorney who has called you or at the Judge for help in answering a question or for approval after answering a question. You are on your own."Rarely will you have the option not to answer a question put to you under oath.
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11. 
SOMETIMES AN ATTORNEY MAY ASK YOU “HAVE YOU TALKED TO ANYBODY ABOUT THIS CASE?” If you say, “no,” the Judge or jury knows that probably isn’t right because the attorney talks to the witnesses in advance of trial. So answer frankly that you have talked with the lawyers, your family, other witnesses, or whomever, but that no one told you what to say.tc "11. 
SOMETIMES AN ATTORNEY MAY ASK YOU \"HAVE YOU TALKED TO ANYBODY ABOUT THIS CASE?\" If you say, \"no,\" the Judge or jury knows that probably isn't right because the attorney talks to the witness in advance of trial. So answer frankly that you have talked with the lawyers, your family, other witnesses, or whomever, but that no one told you what to say."
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12. 
FINALLY, BE YOUR NATURAL SELF!  If you try to imagine you are talking to friends or neighbors on the jury you will be more convincing and will do a fine job. Try to make eye contact with the board, panel or jury members.  People naturally tend to believe individuals who appear frank and forthright and look them in the eye when speaking.tc "12. 
FINALLY, BE YOUR NATURAL SELF! If you try to imagine you are talking to friends or neighbors on the jury you will be more convincing and will do a fine job."
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BOARD TESTIMONY - COMMANDERS AND SUPERVISORS
There are few considerations in administrative discharge board proceedings which are more crucial to an effective presentation of the government’s evidence than your preparedness to testify at the board proceedings.

It is you who set the entire process in motion by recommending administrative discharge of the airman, and you should be both willing and able to forthrightly testify before the board about the reasons for your recommendations. The case does not become the exclusive responsibility of the recorder of the board. The discharge action is still very much dependent on your participation, notwithstanding that other staff agencies are now responsible for its further processing. A board will always be interested in the problems which caused you decide on discharge, and how you have dealt with the case and the individual. Although it can read your recommendation letter, it will want to hear from you personally.
As Commander, you must be prepared to cite specific examples of the respondent’s misconduct or unsuitability. You should be familiar enough with the respondent’s military record that you are not caught unaware when asked to state your appraisal of any aspect of the respondent’s documented behavior, either while being interviewed by the recorder or while actually testifying in the presence of a board.

Preparedness to testify also encompasses your attitude while giving testimony to the board. If you present the appearance of an unconcerned, noncommittal officer who is merely going through the motions of testifying, the board is less likely to favorably consider your recommendation than if you give the impression that what you seek is in the best interests of your unit, the Air National Guard, and the individual before the board. If you are prepared to elaborate on any feature of the case, you are more likely to persuade others of the merits of your recommendations.

Equally important to the presentation of the case are the respondent’s immediate supervisors. They work more closely with the respondent and should be prepared to testify about the respondent in that context. 

Supervisors must be prepared to actively explain their recommendations. Of special interest will be any inconsistencies between prior reports and the action being taken. The supervisors should be prepared to testify concerning those inconsistencies.

PRIVATE 
KWIK-NOTE:  If you are called to testify at any proceeding, contact your Staff Judge Advocate for further advice.tc "KWIK-NOTE\:
 If you are called to testify at any proceeding, contact your legal officer for further advice."
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