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AUTHORITY: 
Speigner v. Alexander, 248 F.3d 1292 (11th Cir. 2001) and cases cited therein.

JUDICIAL REVIEWS ARE DECREASING

In the past, disgruntled military personnel could, subject to a judicial balancing test, obtain federal court review of military administrative personnel actions, if they alleged a violation of their constitutional rights or that the military had acted in violation of applicable statutes or its own regulations.  See Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971).   Over the last decade or so, however, the Supreme Court and the lower federal courts have demonstrated an increasing reluctance to impinge on military decision-making through judicial review. 

ACTIONS SEEKING DAMAGES

In Feres v. United States, 340 U.S. 135 (1950), the Supreme Court held that the United States is not liable under the Federal Tort Claims Act for injuries to servicemen where the injuries arise out of or are in the course of activity incident to military service.  In 1983, the Supreme Court expanded this doctrine significantly by applying it outside the Federal Tort Claims Act context to bar constitutional claims for damages against superior officers.  Chappell v. Wallace, 462 U.S. 296 (1983).  Thereafter, in United States v. Stanley, 483 U.S. 669, the Supreme Court clarified that the broad “incident to service” test established in Feres applies to constitutional claims brought by military members against federal officers.  After Stanley, several federal circuit appeals courts determined that state officers, like federal officers, are entitled to the same degree of immunity from civil suits.  As a result of these cases, a military member has no judicial cause of action for monetary damages based on an injury that is incident to his or her service.

INCIDENT TO SERVICE

In deciding whether an injury is “incident to service,” courts generally consider: (1) the duty status of the service member; (2) the place where the injury occurred; and (3) the activity the member was engaged in at the time of the injury.  While all of these factors are clearly relevant when the injury is a traumatic injury such as that caused in an automobile or industrial accident, the first factor – the duty status of the member – is the prime determinant when the injury alleged is that inflicted by a personnel decision, such as a failure to promote or decision not to retain a member.  See Speigner (Where action against Adjutant General was based on selective non-retention of an officer, the court applied the above factors and found the injury “incident to service”).

ACTIONS SEEKING INJUNCTIVE RELIEF

In some cases, the military member may not seek monetary damages but may, instead, ask the court to order injunctive relief, such as reinstatement or promotion.  There is presently a split among the various circuit courts of appeals which have decided the issue as to whether such a claim may be maintained in the court.  The majority view is that such claims are not cognizable (Second, Fifth, Eighth, Seventh, and Eleventh Circuits), while two circuits presently allow such claims (Third and First). Therefore, until the Supreme Court resolves the dispute, whether such a claim brought by a member of your unit will be entertained by the court depends on your geographic location.

KWIK‑NOTE: Military members may not maintain lawsuits seeking monetary damages for adverse personnel actions.  However, in some states, they may be able to obtain injunctive relief.
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