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AUTHORITY: 
32 U.S.C. 502‑505; 28 U.S.C. 1346(b), 2402, 2671, 2672, 2674‑2680, Federal Tort Claims Act; Federal Rules of Civil Procedure, Rule 4; ANGR 110-24, Litigation (31 Aug 84); AFI 51-501, Tort Claims (1 May 96); applicable state law.

INTRODUCTION

National Guard personnel may, from time to time, be sued in either their official National Guard capacity or their individual capacity for wrongful acts or omissions (called “torts”) allegedly committed in the performance of their official duties. Lawsuits are a fact of modern life. Therefore, you should not be surprised if your unit or one or more of your members are served with notice that they are being sued by a third party (referred to as a plaintiff) claiming damages from the unit and/or the member(s). If and when this happens, both the Commander (who often will be sued as an individual defendant as well as in their official capacity as Commander), and the other Guard personnel sued need to know their rights, duties and exposure.

The Federal Tort Claims Act (FTCA) offers personal immunity from suit for common law torts to Guard members who were in Title 32 or Title 10 status and acting within the scope of employment at the time of the alleged conduct giving rise to the lawsuit. In such suits against a member, the federal government will be substituted as defendant, and if filed in state court, the suit will be removed to Federal court. The reality of most situations is that the plaintiffs will be looking to the “deep pocket” (i.e., the government) for payment of damages.  However, if the suit against the government is otherwise barred (certain causes of action, primarily intentional torts, may not be brought under the FTCA), the plaintiff may attempt to show that the service member was acting “outside the scope” of employment, to prevent substitution of the government as a defendant.

If National Guard personnel are sued for acts allegedly committed in the performance of their duties, there are two basic things they want and need to know: who will represent them in the lawsuit, and will anyone instead of them pay any money judgment or claim adjudicated against them. The answers to these questions depend upon:

1. 
The status the member was in at the time of the alleged wrong;

2. 
Whether the member is a state employee;

3. 
Whether the member was or was not acting within the scope of employment at the time of the alleged wrong;

4. 
The timeliness of the member’s notification to the appropriate state or federal authorities of being sued; and

5. 
The cooperation by the member with those authorities during the lawsuit.

FEDERAL TORT CLAIMS ACT OR SIMILAR STATE LAW

The Federal Tort Claims Act, 28 U.S.C. Sections 1346(b), 2402, 2671, 2672, 2674‑2680, is a federal statute that waives what is referred to as “sovereign immunity” against the U.S. Government. That means people can sue the federal government in certain cases. Your state may have a similar law which permits an individual to sue the state under certain circumstances. National Guard personnel, including AGRs in Title 32 status, are deemed state employees under many states’ laws. Your Staff Judge Advocate can advise if such is the case under the law in your state.

The FTCA provides coverage for personal injury or property damage caused by the negligence of government employees. However, the status of the individual claimant or the individual being sued, and the nature of the incident may take the claim out of the coverage provisions of the FTCA. For example, as is more fully explained in the topic in this Deskbook entitled “FERES DOCTRINE,” claims BETWEEN service members arising out of acts incident to service, although otherwise payable under the FTCA, are barred under the Feres Doctrine.

CLAIMS BY FEDERAL CIVILIAN EMPLOYEES

Claims for personal injury or death incurred in the performance of duty by a civilian employee of the federal government are not covered under the FTCA. But civilian employee claimants are not without a remedy for these claims since the Federal Employees’ Compensation Act (5 U.S.C. 8116) provides the exclusive remedy for these claims.

Claims by civilian employees for property damage to their privately owned vehicles or other personal property incurred incident to service may be payable under the Military Personnel and Civilian Employees Claims Act, or if not incident to service but caused by the negligence of Government personnel, under the Military Claims Act.

CRITERIA FOR FTCA COVERAGE

1.  
The status of the claimant and the defendant;

2.  
How the claim arose and on what it is based;

3.  
Whether the government (including the ANG) employee was acting within the scope of employment;

4.  
Which statute or regulation, if any, provides coverage for the claim; and 

5.  
Whether any doctrine, such as Feres, bars recovery.

HOW DO YOU KNOW IF YOU ARE BEING SUED, AND WHAT YOU DO IF YOU ARE?

If you or a member of your unit receives a letter from an attorney complaining about activities of the unit or of one or more of your members causing injury or property damage to the attorney’s client, call your unit SJA and the State Claims Officer immediately. While this letter is not the official paperwork to start a lawsuit against you (referred to by lawyers as a “summons”, “complaint”, or “petition”), some state statutes require notice to the government or its agencies within a certain period prior to starting a lawsuit against them. Of course, if you are presented with legal documents (such as a summons, complaint or petition) by a sheriff, sheriff’s deputy, or other legal process server, that indicate a lawsuit against you may have been filed, you should immediately notify your unit SJA and the State Claims Officer.

NOTIFICATION REQUIREMENT
State Claims Officer or Nearest Active Duty Air Force Claims Office

Each state National Guard has a State Claims Officer. This is the individual you need to contact immediately should you or any member of your unit receive notice of being sued for actions arising out of ANG duties. The processing of a lawsuit will depend upon the status of the Guard member alleged to have been negligent at the time of the alleged occurrence. In some cases, the matter will be referred to the State Claims Officer for handling through State channels. In other instances, the nearest active duty Air Force installation Claims Office will be contacted.

NGB‑JA

ANGR 110-24 requires all lawsuits and potential lawsuits involving the National Guard, including ANG personnel, to be reported by telephone to NGB‑JA immediately upon receipt by the State of any information indicating that a suit has been, or will be, filed. Whether or not a federal interest appears to be involved, this necessary lead-time will permit the NGB to participate in the decision to request any necessary Department of Justice legal representation for the persons being sued. Contact with NGB‑JA will be made through your State Headquarters.

Why the Rush?

Many states and the federal courts require defendants in civil suits to answer within twenty (20) days of being served with the lawsuit. If an answer is not filed, the plaintiff(s) could enter a default judgment against the unit and the individual Guard member being sued. More importantly, you may have much less time than that to notify the State Claims Officer if you want to secure government (free) legal representation for you, and trigger the applicable protections you may have regarding governmental or personal immunity from suit or governmental indemnification of your personal liability for the payment of damages.

The investigation of any claim or lawsuit against the unit or a member of the unit will be made by the State Claims Officer or the nearest active duty claims officer located in that base’s legal office. The principal objectives of a full and complete investigation are to gather, preserve and protect evidence. This is a necessary step to protect both the Guard members involved and the government’s interest.

Because of the differences between federal and state law, a claimant or plaintiff may “shop” for a convenient forum in which to file suit. Thus, unit members served with court papers involving their ANG service must timely notify their Commander so that both state and federal officials can determine how to, and who will defend the member in the lawsuit.

REPRESENTATION AND INDEMNIFICATION

As a result of their status, Guard members may, in many cases (1) be defended by their State Attorney General or the U.S. Department of Justice (DoJ), depending in part on whether state or federal interests or issues are involved, and in what court the lawsuit is filed; (2) have their name removed from a lawsuit and the government substituted as a defendant;  (3) be indemnified (the government might pay any judgment against the Guard member), by the state or federal government in any civil lawsuit in any state or federal court, if the lawsuit arose out of any act or omission which occurred, or is alleged in the lawsuit to have occurred, while the Guard member was acting within the scope of public employment or duties, or if the lawsuit is brought to enforce a provision of 42 U.S.C. Sections 1981 or 1983 (Civil Rights cases).

Representation – Official Capacity versus Individual Capacity

If you, as Commander, or an individual of your unit has been sued in an individual capacity, you may be entitled to representation by the DoJ or State Attorney General’s office. Therefore, you need to contact your unit SJA and State Claims Officer immediately upon receipt of notice of a lawsuit to ensure a timely request for such representation is made by all those who are sued in their individual capacity. If you or members of your unit are sued in an official capacity, no such request for government representation may be required. The determination of whether you are being sued in an individual or official capacity will ultimately be made by the court. Do not attempt to decide this yourself.

The protections for representation and indemnification have no effect on the privileges and immunities conferred upon the members of the Air National Guard by other legislation (For example, recent amendments to the Federal Tort Claims Act make recovery against the United States the exclusive remedy of the injured party for torts committed by the negligence of a Guard member in Title 32 or Title 10 status acting within the scope of employment). To avoid potential personal liability if later proceedings in the suit so indicate, ANY TIME YOU OR A MEMBER OF YOUR UNIT IS SUED IN EITHER AN OFFICIAL OR INDIVIDUAL CAPACITY, IMMEDIATELY NOTIFY YOUR STATE CLAIMS OFFICER.

Often, as conditions of invoking the State Attorney General’s or DoJ’s authority to defend a Guard member, the Guard member must deliver to the State Attorney General or DoJ the original or a copy of any summons, complaint, petition, process, claim, notice, demand or pleading within a short time (sometimes as little as five (5) days) after being served with such document, and must cooperate fully in any subsequent proceeding in which the government is defending the member.

Guard members may be entitled to representation by private counsel instead of representation by the State Attorney General or DoJ, if the Attorney General or DoJ declines to appear; for example, for reasons of conflict of interest. If such representation is approved, the State or federal government will pay your attorney.  You may be somewhat restricted in your choice of attorney, because the fees paid by the government are capped by law at a level below the going rate in many areas.  If a private counsel is not approved by the State Attorney General or DoJ, such counsel is at the member’s own expense.

Indemnification

The state or federal government may agree to pay a judgment obtained against its military members in any state or federal court, or to pay any claim settlement, provided the act or omission which is the basis of the lawsuit or claim against the Guard member, occurred while the member was performing authorized duty.   However, this is discretionary on the part of the government, and there is no absolute responsibility to indemnify, even if the agency position is that the individual did nothing wrong.  And the government is unlikely to indemnify a member when the injury or damage to a third person resulted from intentional wrongdoing or other misconduct by the military member.  In this case, the military member is PERSONALLY liable for any money judgment awarded.

Generally, indemnification is not an issue for Guard members who fall within the coverage of the FTCA since the federal government will normally be substituted as a defendant in the suit.

BOTTOM LINE
Your timely notification to the appropriate officials of being sued will avoid the waiver of your rights to representation and indemnification, whether you are sued in an individual or official capacity.

SETTLEMENT MUST BE APPROVED

Any settlement usually must have the prior approval of the State Attorney General or DoJ, and of the State’s Adjutant General, before payment by the state or federal government will be authorized. The state or federal government will usually not be responsible for parts of settlements, awards or judgments to the extent they consist of punitive or exemplary damages, fines or penalties.

CONCLUSION

In summary, once a military member is sued, immediately notify the next higher headquarters. Retain the suit or claim papers received. A determination will be made if, and which agency, federal or state, will defend the military member. Failure to timely notify the appropriate officials, may forfeit any rights to free legal representation and, ultimately, indemnification.

ANG members may be sued for what they do. Do not fret. Anybody can be sued for anything, in or out of the military. If you have acted within the scope of your employment and timely report receipt of lawsuit papers, the federal or state government should provide you a free legal defense and provide either immunity or indemnification from any money judgment entered against you.

Any questions on the processing of claims or litigation arising from military operations or training should be referred to your Staff Judge Advocate.

KWIK‑NOTE: Upon receipt of ANY indication, orally or in writing, that you or a unit member has been or may be sued, either in an official or individual capacity, IMMEDIATELY notify your SJA and State Claims Officer. DO NOT LET EVEN ONE DAY PASS.
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