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Liability of National Guard Medical Personnel
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AUTHORITY: 
Federal Tort Claims Act (28 U.S.C. 2671 et seq); Gonzalez Act (10 U.S.C. 1089); Federal Employees Liability Reform and Tort Compensation Act of 1988 (28 U.S.C. 2679).

PROTECTION

Under the Federal Tort Claims Act (FTCA) the victims of medical malpractice (other than military personnel) are able to present claims against and to sue the United States for their damages. The FTCA always applied to medical personnel in Title 10 status, as they were considered employees of the United States. In 1976 Congress passed an immunity statute, the Gonzalez Act (10 U.S.C. 1089), which made suit under the FTCA the victim’s exclusive remedy. Therefore, the Title 10 physician had immunity from personal liability. In 1981, 10 U.S.C. 1089 was amended to include National Guard medical personnel performing duty or training in Title 32 status as employees of the United States. The FTCA was simultaneously amended to include torts (civil wrongs like negligence or medical malpractice) committed by National Guard personnel in Title 32 status who, as a result, have immunity from personal liability for covered acts.

The FTCA applies only to torts committed within the United States. The problem with 10 U.S.C. 1089 is that it does not clearly state what the result should be with respect to malpractice committed outside the United States. As a result, there were a series of lawsuits in the 1980s involving the issue of the military physician’s individual liability for acts committed outside the United States. Several United States District Courts held opposite views on the matter. One of these cases was appealed to the Supreme Court, and in March 1991 that court ruled that physicians are not liable to be sued in their individual capacity under such circumstances (United States v. Smith, 499 U.S. 160 (1991)). The Supreme Court relied on the language of the Federal Employees Liability Reform and Tort Compensation Act of 1988 which provides immunity of government employees from suit.

DUTY STATUS
As long as the health care personnel, including AGR personnel, are performing treatment as part of their regular duties as National Guard members, then the treatment is within the scope of their employment and health care personnel are covered by the FTCA. However, in order for the treatment given to be deemed within the member’s scope of employment for FTCA purposes, it must be authorized treatment. Also, the personnel providing that care must be in a training or duty status category to be covered. If the care is provided by the National Guard medical personnel while not in a training or duty status, they are not covered by the FTCA and are personally liable for any torts they may commit, subject to any state laws which may provide liability protection for such health care personnel in such situations.

National Guard medical personnel in a Title 10 or Title 32 status who render medical treatment within the scope of their duties CANNOT be personally liable for negligence or malpractice committed inside or outside the United States.

KWIK‑NOTE: Make sure your medical personnel know what treatment they are authorized to render. Their protection from liability for negligence depends upon it.
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