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Personal Liability of Federal and State Officials


Updated by Lt Col Neal Kirkpatrick, May 2001 

AUTHORITY: Federal Tort Claims Act, Title 28, United States Code, Sections 1346(b), 2402, 2671, 2672, and 2674‑2680; Feres v. United States, 340 U.S. 135 (1950).

INTRODUCTION

One of the tactics used by individuals who feel they have been wronged by a military member for any number of reasons is to file suit against the ANG, the individual member, and the individual’s Commander for a violation of their constitutional or common law rights. Individuals may sue military members in their individual capacities or official or representative capacities seeking money damages for alleged violations of these rights. The state or federal government normally will represent military employees sued for acting within the scope of their employment. “Scope of employment” generally refers to those official and authorized activities which further the business of the government. The employee may retain independent counsel if desired, but at the employee’s own expense.

LAWSUITS FROM OUTSIDE THE GOVERNMENT
Lawsuits seeking money damages against federal officials are far more frequent today than they were twenty years ago. Generally speaking, officials get sued for constitutional torts (deprivation of rights), common law torts, (negligence and personal injury), or for a combination of these. Plaintiffs’ attorneys are becoming more creative in alleging causes of action against the government and its officials.

Persons beginning lawsuits centered around alleged harm to them by the Government usually do so under authority of the Federal Tort Claims Act, by which the federal government has waived its sovereign immunity. In so doing, they seek redress directly against the Government and its large treasury, and there is no ironclad guarantee that this will be the full scope of their attack. Adjutants General and ANG Commanders become targets of opportunity when an angry plaintiff wants to make a public statement against them by suing them “in their individual capacity.” What follows is a general discussion of current law and practice about this particular exposure to an official’s INDIVIDUAL capacity rather than just the official’s representative capacity.

Immunity and Indemnification

“IMMUNITY” is protection from the lawsuit itself. If immunity applies, there is no liability, and the lawsuit will be dismissed. “INDEMNIFICATION” means that although there is no immunity from the lawsuit, if liability is found against the official, any money damages awarded will be paid by the government on behalf of the official. In either case, the official will not personally have to pay a money judgment.  However, a decision on whether to indemnify an official is not made until after the lawsuit is resolved and a money judgment is rendered.

Immunity for public officials against being successfully sued is not automatic.  Generally, absolute immunity for government officials applies only when (1) the official acted within the scope of official duties, and (2) the conduct was discretionary in nature. More than “minimal discretion” is required as to acts for which the defendant seeks this protection. Absolute immunity defeats a suit at the outset, so long as the official’s actions were within the scope of the employment. By statute, government drivers and doctors while performing official duties, and attorneys, paralegals or other members of a legal staff within the ANG, while engaged in legal services within the scope of their duties, may not be sued in their individual capacity.  (See the topics in this Deskbook entitled “FERES DOCTRINE,” “MOTOR VEHICLE ACCIDENT REPORTING,” “LIABILITY OF NATIONAL GUARD MEDICAL PERSONNEL” and “LIABILITY OF NATIONAL GUARD LEGAL OFFICE PERSONNEL” for more detailed analyses in these areas). Absolute immunity is normally not available to federal officials as a defense in suits alleging constitutional violations.

Even if absolute immunity from suit is not available as a defense, qualified immunity may be available.  To obtain qualified immunity, an official must show that by objective standards the official did not violate “clearly established” constitutional or statutory guarantees of which a reasonable person would have known. “Objective standards” mean whether a reasonable official could have believed the conduct was lawful. A military member sued for a constitutional tort may defend on the basis of qualified immunity. If a violation of constitutional rights is established, qualified immunity may apply if the federal employees sued can prove that they neither knew nor should have known of the relevant legal standard.

Immunity from suit may also be present through application of the Feres Doctrine when a military member sues another military member for injuries occurring incident to military service. See the topic “FERES DOCTRINE” in this Deskbook.

The Federal Employees Liability Reform and Tort Compensation Act of 1988 now gives federal employees absolute immunity from liability for state common law torts (e.g. negligence, libel, slander, assault, battery, trespass), as long as they acted within the scope of employment. The Act does not apply to constitutional torts (civil wrongs violating a person’s federal constitutional rights) or to acts violating a federal statute (e.g. environmental torts).

Legal Representation

Federal defense representation will normally be provided by the Department of Justice to a military Commander, member, or employee who is sued. For this representation to be provided it must be asserted and shown that the defendant’s actions were within the scope of federal employment, the action was not a violation of a federal criminal statute, and that it is in the interest of the United States to provide representation. At this time, the payment of money judgments on behalf of a non‑successful federal defendant in the lawsuit is not necessarily guaranteed by the federal government. Private insurance (at the official’s own expense) is available to protect against civil (not criminal) liability, but the Department of Justice does not recommend purchasing it because of the extensive immunity of federal employees.

The U.S. Supreme Court has held in the case of Hafer v. Melo, 112 S. Ct. 358 (1991), that state officials sued in their individual capacities may be PERSONALLY liable for damages in actions under 42 U.S.C. 1983 based upon actions taken in their official capacities.

LAWSUITS FROM INSIDE THE GOVERNMENT

Thus far the discussion has related to suits from outside the government against the military Commander. However, the Commander may be the subject of adverse action by the government itself.

While the major environmental statutes (Clean Air Act, Clean Water Act, Resource Conservation and Recovery Act of 1976 (RCRA)) either contain immunity provisions for federal employees acting in the scope of their employment or have been held by courts to grant immunity, federal officials have been held CRIMINALLY liable for violations of various environmental statutes that contain criminal penalties (Aberdeen Proving Grounds cases, United States v. Carr, 880 F.2d 1550 (2d. Cir. 1989), cert. denied, 110 S.Ct. 869 (1990)). For a more detailed discussion of potential liability for environmental violations, see the topic entitled “CRIMINAL LIABILITY OF COMMANDERS FOR ENVIRONMENTAL VIOLATIONS “ in this Deskbook.

Thus, under current ENVIRONMENTAL LAWS, it is possible for the federal government or for a state government to commence criminal or civil action against a military Commander for violations for which the Commander is responsible and either knows of or should know of. Federal representation may not be provided in such cases and the Commander may NOT be indemnified. In these cases, the Commander is subject to criminal penalties, including incarceration and fines, as well as civil money judgments, for all of which the Commander may be PERSONALLY liable.

Another area which is becoming of increasing concern to commanders is violations of the Anti-Deficiency Act (31 U.S.C. 1341 et. seq.).    The federal government has been prosecuting commanders and others in the budgetary process for criminal violations of this act.  Any time a commander uses funds for a purpose other than that which they were appropriated for, or fails to investigate suspected violations by his subordinates immediately, the commander is subject to such prosecution.  In these cases, it is doubtful that government representation will be offered, and nearly certain that there will be no indemnification.

If served with a summons and complaint from any court, the recipient should immediately contact a Judge Advocate for initiation of appropriate notifications to the National Guard Bureau and requests for representation. TIME IS OF THE ESSENCE.

KWIK‑NOTE: Commanders are NOT ALWAYS IMMUNE from lawsuits.  Moreover, just because the government represents you in a lawsuit does not automatically mean you will be indemnified for any judgment rendered against you.
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