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Relief from Civil Liability


Updated by Lt Col Neal Kirkpatrick, May 2001

AUTHORITY:  
Soldiers’ and Sailors’ Civil Relief Act, 50 U.S.C. Appendix, Sections 501-591; Federal Tort Claims Act, 28 U.S.C. 1346 (b), 2402, 2671, 2672, 2674‑2680; applicable state law.

INTRODUCTION

Depending upon their duty status, while National Guard members are performing their duties they enjoy certain protections from the adverse effects of the civilian world. The types and extent of those protections also vary based upon state law. These protections usually fall into one of several types: immunity and indemnification from liability arising from their actions performed within the scope of their National Guard duties; temporary relief in the forms of postponements in complying with their personal civilian obligations; interest limits on loans incurred before the duty was performed; and exemption from civil process (such as summonses or subpoenas).

IMMUNITY AND INDEMNIFICATION
This protection may be available whether the member is performing active federal service (Title 10), any duty in Title 32 status, and under many state laws, such as active state service, as long as the acts or omissions for which it is claimed the member is liable were performed within the scope of the member's military duties or employment. Depending on the duty status of the member, the Federal Tort Claims Act or state law equivalent may apply. See the section in this Deskbook entitled "PERSONAL LIABILITY OF FEDERAL AND STATE OFFICIALS” for more information on this topic.

TEMPORARY RELIEF ‑ POSTPONEMENTS IN COMPLIANCE WITH CIVILIAN OBLIGATIONS AND INTEREST LIMIT ON LOANS

Postponements

This protection is pursuant to the federal Soldiers' and Sailors' Civil Relief Act (SSCRA) when the member is called into active federal service under Title 10, or in many s​tates, under a state law equivalent of the SSCRA, when the member is called into active state service under state law. This protection does not apply to AGRs simply because of their full-time Title 32 status unless they are called to active federal service, and does not apply to any National Guard member in a training status under Title 32.

This protection may permit members to delay court appearances and certain financial obligations during their active federal or state service, upon proper application. The protection does not excuse members from paying just debts, or ultimately answering civil process or lawsuits, and provides no protection at all for criminal violations. It merely postpones the time the member has to satisfy debts or answer claims or civil charges until after the active federal or state service is completed.

Loan Interest Limit

This federal SSCRA protection only applies when the member is in active federal service. The interest rate on any loan made before such service will be no more than 6% per year for the duration of the active federal service, upon the member's proper application therefor, and if the lender is unable to show a court that the member's active federal service does not materially affect the member's ability to continue to pay interest at the rate in effect before active federal service. While this protection equally applies to AGRs called to active federal service, they may have difficulty in successfully claiming this protection (because their base pay does not substantially change), unless the AGR can show that additional money earned from permissible off-duty employment at home station cannot be continued because of the active federal service.

This limit on loan interest protection does not apply to loans made during the period of active federal service, e.g., such as finance charges on credit card purchases that were made during active federal service.

A more detailed explanation of these protections can be found in the topic "SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT (FEDERAL AND STATE)" in this Deskbook.

Consult your Staff Judge Advocate to determine whether your state has a law similar to the SSCRA and whether its provisions apply when Guard members are called to active state service.

EXEMPTION FROM STATE CIVIL PROCESS

Some state laws may preclude civil process upon a member while going to, or remaining at, or returning from the place of required military duty. However, such state laws typically do not exempt the member traveling to, remaining at, or returning from duty, from traffic tickets or other violations of law committed during such periods.

The Commander should consult with the Staff Judge Advocate for a full explanation of these protections and their applicability.

KWIK‑NOTE: Based upon the status of the ANG member and the type of duty performed, ANG members may enjoy certain p​rotections from civilian statutes. Consider supplementing this topic with applicable state law.
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