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NATO Status of Forces Agreement; 28 U.S.C. 1346(b), 2402, 2671, et. seq., Federal Tort Claims Act; AFI 51-501, Tort Claims (1 May 96), Chapter 4. 

INTRODUCTION

This topic discusses the legality of transporting foreign military aircrew members and their dependents from an aircraft having landed at a United States military installation, to either billeting or off‑base quarters, and the liability of the United States in the event of an accident during the transportation.

Claims matters and other requirements involving foreign nationals ‑ be they aircrew members, members of a civilian component of a foreign military force, or dependents of either ‑ are determined by applicable treaties, law or regulations.

International treaties between the United States and a foreign country which govern the conduct of service members from the signatory countries are known as Status of Forces Agreements (SOFAs). While all the SOFAs between the United States and foreign countries govern the rights and liabilities of U.S. service members in foreign countries, ONLY THE NATO SOFA GOVERNS THE RIGHTS AND LIABILITIES OF NATO FOREIGN NATIONALS WHILE THEY ARE IN THE UNITED STATES. 

TRANSPORTATION OF NATO FOREIGN NATIONALS
Article IX, paragraphs 3 and 6 of the NATO SOFA, require the United States, on a priority basis, and subject to existing agreements, to transport foreign aircrews of NATO countries to billeting or off‑base quarters, or other appropriate housing at CONUS bases. While the SOFA is silent on the subject of transportation of foreign dependents, the inherent authority and responsibility of the base Commander to facilitate the movement of incoming and outgoing personnel on base‑‑especially those dependents accompanying foreign aircrews‑‑and to provide for maximum base security, seem to dictate the exercise of that authority to transport BOTH the foreign aircrews and their dependents.

TRANSPORTATION OF NON‑NATO FOREIGN NATIONALS

Since only the NATO SOFA governs the rights and liabilities of foreign nationals from NATO countries while in the U.S., the rights and liabilities of non‑NATO foreign nationals ‑ aircrew members, members of a civilian component of a foreign military force, or dependents of either ‑ are NOT governed by treaty, but by United States law and regulations.

In general, the same rationale supporting the transporting of dependents of NATO foreign aircrews applies to transporting non‑NATO foreign aircrews, civilians, and their dependents. Therefore, the inherent authority and responsibility of the base Commander seem to dictate the transportation of non‑NATO foreign aircrews and their dependents.

LIABILITY TO NATO FOREIGN NATIONALS

Aircrew Members

Pursuant to Article VIII, paragraph 4, of the NATO SOFA, each country which is a party to the SOFA waives all claims against the other for injury or death suffered by a member of its armed services while the member was performing official duties. Thus, the United States would have no liability for claims of NATO governments for injury or death to a NATO aircrew member.

Non-Aircrew Members – Civilians and Dependents

Under Article VIII, paragraph 5, of the NATO SOFA, the United States does have liability for injury or death to third parties (e.g., civilians and dependents) arising out of acts or omissions of members of a force in the performance of official duty or caused by other acts for which the force is legally responsible. Therefore, injuries or the death of a civilian, or dependent of either a foreign aircrew member or civilian should be processed under applicable claims procedures.

LIABILITY TO NON‑NATO FOREIGN NATIONALS

Since non‑NATO foreign nationals are subject only to U.S. law and regulations, they are treated as civilians for liability and claims purposes if they suffer injury or death arising out of acts or omissions by a member of the U.S. military. Thus, the United States is liable to all foreign nationals from non‑NATO SOFA signatory countries in the event of an accident. Claims arising from such accidents should be processed under applicable claims procedures.

SUMMARY

In summary, and regardless of the legal basis ‑ treaty, statute, regulation, or inherent authority and responsibility ‑ all foreign nationals must be transported from the aircraft to the appropriate housing area, and the United States is liable for injury or death to all foreign nationals except those from NATO SOFA signatory countries who are military members of that country's military force.

In the event of an accident resulting in injury or death to a foreign national while being transported on, to, or from an Air National Guard installation by Air National Guard members, Commanders should immediately consult with their Staff Judge Advocates, who should immediately report the accident to the nearest active duty Air Force claims office. Further guidance in investigating the accident will be given by that office.

KWIK‑NOTE: Commanders may wish to brief this topic to unit personnel who may transport foreign nationals to and from the aircraft to billeting or housing facilities.
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