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Healthcare Practitioners


Updated by Lieutenant Colonel Ron M. Feder, March 2001

AUTHORITY: 
42 U.S.C. 11131, et seq.; Health Care Quality Improvement Act of 1986; 45 C.F.R. 60.7, National Practitioner Data Bank; AFI 44-119, Clinical Performance Improvement (1 Aug 00); applicable state law and regulations.

INTRODUCTION

All healthcare providers in the Air National Guard who can make independent decisions concerning patient care must be granted privileges before they can practice medicine or their healthcare specialty. Privileges are comparable to a license to practice in a particular medical facility.

This topic discusses two things:

1.
The circumstances and procedures leading to a loss of those privileges or credentials; and

2. 
The required notices by the Air Force to licensing boards whenever a healthcare provider separates from the Air National Guard. 

LOSS OF PRIVILEGES

AFI 44-119 contains the regulatory guidelines for examining the conduct of healthcare providers including evaluating a practitioner's conduct or identifying conditions which include unprofessional conduct, substandard medical practice, or a mental, physical or professional incompetency that is, or is likely to be, detrimental to patient safety or to the proper delivery of quality patient care.

MEDICAL FACILITY COMMANDER'S (MFC's) OPTIONS
Depending on the urgency and scope of the problem with the practitioner's conduct, Commanders have a few choices.

Immediate Action

When a practitioner's conduct requires that immediate action be taken to protect the health or safety of any patient, employee, or other person in the medical facility, the Credentials Function Chairperson or higher authority may summarily hold in abeyance or suspend all, or any portion of the clinical privileges of this practitioner. Anyone taking this summary action may not participate in the decision‑making process later in the case. Therefore, the Deputy Commander, and NOT the Commander preferably should be the one to take the summary action.

This summary action becomes effective immediately upon notice to the practitioner, and written notice should be given as soon as possible thereafter. The suspension notice should include the reasons why, and the scope and duration of the suspension.

AFI 44-119 provides a format for formal written notice. Essentially, the practitioner has the right to request a hearing before a credentials hearing committee within 30 days after receipt of the written suspension notice, and failure to request the hearing constitutes a waiver. Once the hearing request is made, the Chairperson of the Hearing Committee in CLOSE coordination with the Staff Judge Advocate must advise the practitioner of the specific allegations; the date, time and place of the hearing; the right to be present and to present evidence and call witnesses; names of witnesses; the right to cross‑examine witnesses; the right to consult and be represented by military legal counsel, and the right to hire a civilian attorney at the practitioner's own expense. The Staff Judge Advocate should prepare this notice.

Routine Action
Investigation
If more information is necessary or proper, the Credentials Function Committee Chairperson (often the Deputy Commander) can be self‑designated or can designate another to be an investigating officer (IO). 

The IO may testify but may not participate in any decision‑making process concerning the case.

The investigation should begin within 15 days of the MFC's knowledge of the conduct or incident.

Based upon investigation, the Credentials Function Chairperson may: 

1. 
Recommend specific monitoring evaluation of the practitioner to the MFC;

2. 
Recommend no action be taken and send the recommendation to the MFC for approval; or

3. 
Advise the practitioner of the intent to recommend limitation or revocation of privileges with the right to a hearing.

If a hearing is recommended and the practitioner waives the hearing, the Credentials Function should make a recommendation to the Medical Facility Commander concerning the practitioner's privileges. The MFC reviews the case and gives the practitioner written notice of the decision including appeal rights.

Credentials Hearings
The following guidelines, which do not confer substantive rights upon a practitioner, apply to all credentials hearings, whether initiated by request after initial summary action has been taken, or whether recommended after investigation.

The composition of the Hearing Committee is either the full Credentials Hearing or a Hearing Committee composed of at least three Medical Corps (physician) members including one member of the practitioner's discipline. 

There must be impartiality of the reviewing personnel. Certain personnel should not serve on a Hearing Committee or vote or decide on recommendations to suspend or terminate privileges. They include:

1. 
Members of the staff who are in the practitioner's OPR chain;

2. 
A member who has taken summary action to suspend the practitioner's privileges; 

3. 
An investigation officer; or

4. 
A person whose testimony plays a significant part in the action against the practitioner.

A legal advisor is authorized at the hearing. The legal advisor during the hearing does not play the role of a recorder. The Chairperson, with the help of the legal advisor, arranges for the orderly presentation of evidence. An investigating officer may play the role of a quasi‑recorder and present relevant documentary evidence and testimony before the hearing committee. AFI 44-119 provides a procedural guide.

A verbatim record of the proceedings is required.

All deliberations are closed and not recorded.

Recommendations are by majority vote, and a minority report may be submitted. Recommendations may include, but are not limited to: 

1. 
Reinstating privileges;

2. 
Setting terms to the restrictions;

3. 
Suspending clinical privileges for a given time; and/or

4. 
Terminating clinical privileges.

Any recommendations adverse to the practitioner are reviewed by the Credentials Function, which makes recommendations to the Medical Facility Commander. The Credentials Function action should take place after the transcript is prepared, because the member has a right to a copy of the Findings and Recommendations and hearing record. The practitioner has 10 duty days after receiving the Hearing Committee's recommendations and the Credentials Function endorsements, if any, to prepare and submit in writing a statement of exceptions, corrections, or any other matter desired to be presented to the MFC.

If the MFC's decision differs from those recommendations made previously, the MFC convenes a meeting of the committees to discuss the differences before making a final decision. Any decision adverse to the practitioner goes into effect upon notice to the practitioner. The local SJA must make sure that the practitioner is served with a copy of the MFC's decision, advised of appeal rights in writing, and receives a copy of the transcript if requested.

PROBLEMS AND PITFALLS
The MFC must remain as detached and neutral as possible. Any summary suspension or investigation action should be done by the Chairperson of the Credentials Function. 

The Chairperson of the Hearing Committee with the help of the legal advisor (Judge Advocate) may arrange for the orderly presentation of evidence. This does not mean that the legal advisor can act as a recorder or as an advocate for the Government. The hearing is a peer review function and not the equivalent of an AFI 51-602 hearing. However, there is nothing inappropriate about the legal advisor assisting the Hearing Committee Chairperson before the hearing, interviewing witnesses and formulating areas of inquiry with different witnesses.

It is essential to have a strong personality as the Committee Chairperson. Physicians tend to give everyone, especially their peers, every benefit of the doubt. Respondent's counsel can exploit this with the result being an excessively long hearing that regularly wanders away from matters of relevance. The legal advisor and the chairperson should keep the committee hearing on track. The legal advisor can ask occasional questions or point out areas of inquiry which should be explored by the Committee for a full development of the facts.

The ANG SJA is encouraged to contact the nearest active duty Air Force Medical Law Consultant for assistance and insight into these proceedings. 

Joint processing of other administrative or judicial action may be appropriate, along with action to discharge physicians.

Because decredentialing matters involve hearings and loss of privileges, the MFC should contact the SJA upon learning of a problem with the professional conduct of one of the unit's healthcare providers, and they should work closely together throughout the proceedings to ensure that the outcome of the proceedings are legally sufficient.

NOTICE TO LICENSING BOARDS
When healthcare providers separate from the National Guard the Commander is required to notify HQ AFMPC/SG who, with the concurrence of HQ USAF/SG, notifies the appropriate licensing boards of the practitioner's identity and the status of the practitioner’s credentials as of the date of separation. This notice is required whether or not any decredentialing action has been taken. For military and civilian physicians, HQ AFMPC/SG notifies the Federation of State Medical Boards and the appropriate medical board certification agency.

MANDATORY REPORTING TO THE NATIONAL PRACTITIONER DATA BANK 

The purpose of this notification is to comply with the requirements of 42 U.S.C. 11131 et seq., the Health Care Quality Improvement Act of 1986. This law, as later amended, established the National Practitioner Data Bank. The law requires that all hospitals and healthcare entities are subject to the regulations and the following must be reported to the Data Bank: 

1. 
Malpractice payments: Any entity (insurance company, self‑insured hospital, etc.) or individual (self‑insured physician or dentist, etc.) that makes a payment on behalf of any licensed healthcare practitioner as the result of a claim or judgment for medical malpractice must report the requisite data to the Data Bank and to the appropriate state licensing board(s);

2. 
Licensure actions: State Medical and Dental Boards must report to the Data Bank disciplinary actions taken against the license of a physician or dentist; and

3. 
Professional review actions: 

a. 
Clinical privilege actions: Hospitals and other healthcare entities, such as HMOs and medical and dental group practices must report certain adverse actions taken against a physician's or dentist's clinical privileges. These are actions based on the practitioner's professional competence or conduct which will last more than 30 days; and 

b. 
Society membership actions: Professional societies must report an adverse action taken against the membership of a physician or dentist when the society has reached that action through a formal peer review process and when the action was based on the practitioner's professional competence or professional conduct.

PERMISSIVE REPORTING TO THE NATIONAL PRACTITIONER DATA BANK

1. 
Professional review actions:

a. 
Clinical privilege actions: Hospitals and other healthcare entities may, if they choose to do so, similarly report adverse actions taken against the clinical privileges of licensed healthcare practitioners other than physicians or dentists; and

b. 
Society membership actions: Professional societies of health disciplines other than medicine and dentistry may, if they so choose, similarly report adverse actions taken against the membership of these healthcare practitioners when the action is imposed through a formal peer review process and when the action was based on the practitioner's professional competence or conduct.

KWIK‑NOTE: Ensure Clinic Commanders know of the procedures for loss of privileges and notice to licensing boards for all their practitioners.
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