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AUTHORITY: 
AFI 41-115, Authorized Health Care and Health Care Benefits in the Military Health Services System (25 Jul 94). 

ONLY AUTHORIZED CARE

National Guard personnel, except when on active duty (i.e. Title 10) or full-time National Guard duty (i.e. Title 32), are not authorized recipients of military medical care. Accordingly, MEDICAL CARE DURING UTAs is NOT AUTHORIZED except for a line of duty injury or emergency situations.  Guard medical personnel are authorized to perform required physical examinations and associated diagnostic tests, to administer required immunizations, and to train for mobilization. This training, however, may not include the provision of routine medical care to personnel not authorized to receive it.

ADVERSE CONSEQUENCES
NATIONAL GUARD UNITS MUST NOT RUN SICK CALL FOR UTA PERSONNEL TO TREAT INJURY, ILLNESSES, OR DISEASES INCURRED OR CONTRACTED IN CIVILIAN LIFE AND WITH WHICH THE MEMBER REPORTS TO DRILL. This practice exposes our medical personnel to considerable risk. Medical personnel who undertake to provide this unauthorized care face the risk of being sued for malpractice, to include a missed diagnosis. Furthermore, the supervisors of medical personnel providing unauthorized care, up through the unit commander, the State Surgeon, the Adjutant General, and the State itself, might also successfully be sued for negligent supervision. 

Commanders confronting this situation should advise the member who reports for drill in such condition to seek civilian medical help and, subject to consultation with their Staff Judge Advocates, may assist the member in getting it. Since these members are technically not fit for full duty on that day, questions of pay, points, excused absences and light duty should be resolved on a case‑by‑case basis with input from the member’s supervisors, unit Commander, medical personnel, CBPO Chief, and Staff Judge Advocate.

While our medical personnel are entitled to personal immunity from suit under 10 U.S.C. 1089, this applies only to care provided within the scope of employment. The Department of Justice (DoJ) may likely view the provision of routine medical care to an individual not authorized to receive it as being outside the scope of employment. DoJ may decline to represent the military member who is sued, and the member may be personally liable, because it is unlikely that the state or United  States will provide indemnification to the member.

SPECIAL SITUATION
At times, ANG Commanders and medical personnel are confronted with a member who either reports for a UTA ill or becomes ill during a UTA. Two questions arise from this situation. 

Pay
The first question involves pay. Do you pay the member who reports for he UTA ill? That is the Commander’s call. For this discussion, assume the illness renders the member unable to perform duty. Some members will report for drill although ill, just to get paid even though they know they cannot perform duty. Although ill, some will report with the legitimate intention of trying to perform duty. Regardless of the intent of the member, the general rule for UTA pay is the performance of at least two hours of duty. This first question is the easier of the two to resolve.

Send Member Home – Liability Problem

The second question concerns treatment, sending the member home and potential liability that could result. Does the ANG have the obligation to ensure the ill member arrives home safely? The analysis of these issues is the same whether the member reports for the UTA ill or becomes ill during the UTA.

ANG medical personnel are not authorized to render medical treatment to ANG members in an inactive duty training status in non‑line of duty (LOD) situations. Even the determination by ANG medical personnel that a member who reports to the UTA ill or becomes ill during a UTA is too ill to perform duty may constitute unauthorized treatment by ANG medical personnel.

Thus, the unit Commander is left with the decision of whether the member is unable to perform duty due to illness. The Commander probably should give the member the benefit of the doubt in most situations.

If you decide to release the member from duty, how does the member get home? If you decide the member is too ill to perform duty, is the member too ill to drive home alone? Should you contact a member of the family to come and get the member? Do you arrange for one of your members to leave that member’s duty station and drive the ill member home? Each choice presents a problem.

If you let the member drive home alone, and the member gets into an accident attributable to the illness, you (the ANG or the State) may be subject to liability for not taking adequate precautions to ensure the member safely got home. There may be no family member available to pick‑up the member, and you may not wish or be able to spare another member to drive the ill member home.

From a liability standpoint, the rule is to act reasonably under the circumstances. Thus, each case is evaluated differently. We have tried to set forth the factors and their ramifications to help you to make the best choice if and when this problem confronts you. 

Because of the potential liability these situations present, thoroughly document the occurrence and the basis for your decision, which should only be made after consultation with your Clinic Commander and Staff Judge Advocate.

KWIK‑NOTE: Do not run sick call during UTA periods. 
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