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Mental Health Evaluations

 

Updated by Lieutenant Colonel Ron M. Feder, March 2001

AUTHORITY:
DoDD 6490.1, Mental Health Evaluations for Members of the Armed Forces (1 Oct 97); DoDI 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces (28 Aug 97); AFI 44-109, Mental Health, Confidentiality and Military Law (March 00).

INTRODUCTION
The 1993 National Defense Authorization Act directed the Secretary of Defense to revise regulations to incorporate certain procedures when military members are directed to undergo a mental health evaluation (MHE).  DoD subsequently issued Directive 6490.1, which was implemented by the Air Force in AFI 44-109, applicable to the ANG. AFI 44-109 has been substantially modified to reflect recognition of the physician-patient privilege, which is incorporated into Military Rule of Evidence 513. This represents a substantial change in military medical practice.

The revisions to the regulations were necessitated because in the past some commanders misused MHEs in reprisal against members for whistleblowing and making complaints about one thing or another in the command.  This topic provides guidance to assist commanders who have reason to refer one of their members (AGR, technician, or traditional Guard member) for a non-emergency mental health evaluation on an outpatient basis.  The authorities cited above provide the necessary forms and also cover in-patient MHE referrals.  Since non-emergency outpatient referrals are by far the more common of the two that will be encountered in the ANG, the guidance in this topic covers that type of referral.

STEP 1: BASIS FOR REFERRAL
When commanders believe one of their members should undergo an MHE (an examination), because there is a question whether the member continues to be fit for duty, the Commander's first step is to prepare a letter to a "mental health professional" (MHP) as defined in the AFI, and who is properly privileged to conduct MHEs for DoD activities.

This MHP will usually be located at the active duty facility nearest to your unit.  Coordinate with your Clinic Commander on a proper MHP.

Practical Tip: Call the active duty hospital and speak to the MHP to whom you will send this letter before you send it (without getting into the merits of the referral on the telephone), to give the MHP a "heads-up" that it is coming.

The letter should be factual and refer to and include a brief statement of the member's prior record and the circumstances of your request.  Such circumstances may include prior civilian or military treatment related to mental health (with the provider's records of such treatment attached if you can obtain them) and how you came to believe the MHE request is necessary.  Your concluding question to the MHP in this letter should in substance be whether based on this information you, the commander, have a basis for a mental health referral. [Note, since this is DoD-wide guidance -- though separately implemented by each service -- MHPs from other services should be familiar with these requests from commanders of any service or component].  Request the MHP to provide a written response to your request.

Practical Tip: There usually is no reason for you to notify the member of your request to the MHP until after the MHP has responded favorably to your request (you are not required to advise the member of the MHP's negative response to your request).  But if there was prior civilian treatment for mental health reasons, the records of which you wish to attach to your letter request to the MHP, the only way you will be able to obtain them (unless you have them already or they are military records you can use without the member's consent), is through the written consent of the member.  It is then that you should reveal to the member why you want those records, i.e. you are requesting an MHP to determine if there is a basis to refer the member for an MHE.  If you must reveal your request for an MHE to the member before the MHP's reponse because you need or want the member's prior mental health treatment records, you should advise the member of the right to have free military counsel (and/or civilian counsel at the member's expense) before you ask the member to consent to release to you or the MHP the civilian records for the MHP to use to evaluate the referral.  If the MHP favorably responds to your MHP referral request, when you notify the member of your referral, the notice must include the member's right to counsel.  So if you need these civilian records for the MHP to determine whether there is a basis for the MHE referral, you lose nothing by the advance notice to the member of the right to counsel.

STEP 2: MHP RESPONSE
The MHP will either respond that there is or there is not a basis for a MHE of the member based on the information you provided in and/or attached to your letter request.  The response may be (and probably will be), one sentence, as it is unlikely the MHP's response to your request will then discuss the merits of the basis you provided for your request.

Upon receipt of a favorable response from the MHP, schedule an appointment for the member's out-patient MHE.  If it cannot be done on a UTA weekend because the facility is closed, you must put the member - if a technician or traditional Guard member - on military orders for the MHE.

STEP 3: NOTICE TO THE MEMBER

Enclosure 4 to DoD Instruction 6490.4 is a format for the notice to the member.  Follow it.

In the first paragraph of the notice letter to the member include the time, date and place of the MHE, and in a subparagraph include the basis of the referral.  Practical Tip: Use the same reasons (and wording) for your referral in the notice letter to the member as you used in your initial letter request to the MHP.

The second paragraph is the name and title of the MHP you consulted.  Note: the MHP you consulted does not have to be the same MHP who later personally performs the MHE of the member.

The remaining paragraphs advise the member of the right to consult with counsel and other officials, to also (not instead of your MHP) consult with an MHP of the member's choice and possibly at the member's expense, and the meaning and effect of those rights.

If the member is a technician or traditional Guard member include a paragraph in the letter (anywhere) that the member is ordered to attend the appointment.  Be sure to include the military orders with the notice letter.  The purpose clause of the orders should read in substance "to attend a mental health evaluation at time, date, place and with whom."

Specify a time for the member to send you written acknowledgment of receipt of the notice and the orders.  Practical Tip: While the DoDD and AFI require at least two business days from the member's date of receipt of the notice to the date of the MHE to allow the member time to consult with appropriate officials listed in the notice, you should give yourself and the member (especially a traditional Guard member) sufficient time before the appointment (which you should have scheduled before sending the notice letter to the member) for you to prepare the notice letter (and military orders, if necessary), for the member to receive it, for you to receive the member's acknowledgment of receipt of the notice (and orders).  Remember, as with other situations discussed in other topics in this Deskbook, the member's failure to acknowledge receipt of the notice does not invalidate your notice or the effect of your order, but such failure should not be a basis for separate adverse action against the member.  Simply note on your copy of the notice that the member failed to acknowledge receipt.

If the member does not appear for the MHE, treat it as you would any other failure to report pursuant to a lawful order (for example: with urinalysis testing).  The failure to report is a failure to obey a lawful order and independently subjects the member to adverse action, including nonjudicial punishment; or to administrative discharge based on misconduct, because failure to obey a lawful order is a "serious offense" under AFI 36-3209.

STEP 4: ACTION UPON RESULTS OF ACTION MHE
Remember just because the MHP initially determined you had a basis to refer the member for an MHE, that does not necessarily mean the MHP will determine after the MHE the member is not fit for duty.  The MHP should, however, provide in the written report of the MHE, any courses of action or treatment the member should follow.

If the MHP determines the member is fit for duty, your quality force management actions are limited.  As Commander, you still, however, have the inherent discretion to change a duty assignment or work station, since you can do that without an MHE.

MHEs that result in findings by the MHP of the member's unfitness for duty may provide a basis for administrative discharge processing, a medical evaluation board or profile change, but should not be basis for punitive action against the member.

CONCLUSION
This area is sensitive and poses for Commanders issues of physician/patient privilege, adverse action alternatives, and proper use of quality force management actions and a medical diagnostic tool.  As such, Commanders should consult, initially and throughout the MHE process, their Staff Judge Advocate and Clinic Commander.

KWIK-NOTE:
Commanders should never use MHEs as reprisals against their members and should closely consult their SJA and Clinic Commander throughout the MHE process.
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