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Confidentiality and Privileged Communications


Updated by Lt Col Barry Maddix and Capt Jed J. French, July 2001

AUTHORITY: Applicable state law; Military Rules of Evidence (MRE); AFI 41-120, Medical Resource Management Operations (5 Aug 94).

INTRODUCTION
The subject of confidential and privileged communications in the Air National Guard is largely governed by the law of the state in which the communication takes place.

The people and their relationships whose communications have traditionally been confidential or privileged are:

1. Lawyer-Client;

2. Communications to Clergy;

3. Husband-Wife; and

4. Physician-Patient.

EFFECT OF PRIVILEGE
In most cases, if the communication between these people is deemed confidential or privileged that means that the Attorney, Clergy and Physician are precluded from disclosing for any purpose or reason what was said to them by the Client, Penitent and Patient respectively. The privilege is personal to the Client, Penitent and Patient, who may disclose the communication and/or waive the privilege.

CONFIDENTIAL RELATIONSHIPS
By way of guidance and comparison to your state’s laws, here are some things the MREs provide regarding the privilege and confidential communications between the above stated pairs of individuals:

Physician ‑ Patient (MRE 501)

1. There is no privilege for communications between military physicians and active duty military members except for a member under court‑martial charges who has been evaluated by a sanity board (See RCM 302) (State law may provide a privilege between an ANG physician and a patient, however).

Lawyer ‑ Client (MRE 502)

1. A client has a privilege to refuse or to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal service to the client:

a. between the client or the client’s representative and the lawyer or the lawyer’s representative

b. between the lawyer and the lawyer’s representative,

c. by the client or the client’s lawyer to a lawyer representing another in a matter of common interest,

d. between representatives of the client or between the client and a representative of the client, or

e. between lawyers representing the client.


2. 
There is no privilege where the communication:

a. Clearly contemplates the commission of a future fraud or crime;

b. Is relevant to a breach of duty by the attorney;

c. Is relevant to the attorney’s being an attesting witness to a document;

d. Is relevant to joint clients of the attorney; or

e. Is relevant to an issue between parties who claim rights or benefits through the same deceased client.

Communications to Clergy  (MRE 503)

1. A person has a privilege to refuse to disclose and to prevent another from disclosing a confidential communication by the person to a clergyman or to a clergyman’s assistant, if such communication is made either as a formal act of religion or as a matter of conscience.

Husband ‑ Wife (MRE 504)

1. A person has a privilege to refuse to testify against his or her spouse provided the parties are not divorced or the marriage has not been annulled.

2. A person has a privilege during and after the marital relationship to refuse to disclose, and to prevent another from disclosing any confidential communication made to the spouse of the person while they were husband and wife and not separated as provided by law.

3. These privileges do not apply when: 

a. 
One spouse is charged with committing a crime against the other spouse;

b. 
The marriage is a sham to prevent testimony; or

c. 
There are other specific matters dealing with criminal cases.

Medical records

1. 
Military medical records are the property of the Air Force (ANG) and patients have only a proprietary interest in the information in them (AFI 41-120).

2. 
Patients may be able to receive a copy of their medical records, but information from health records may not be released under the Freedom of Information Act if such disclosure would result in a clearly unwarranted invasion of privacy.

KWIK‑NOTE: In any privileged or confidential communication situation, Commanders should consult with their Staff Judge Advocate.
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