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Copyright


Updated by Lt.Col. Barry K. Maddix, June 2001

AUTHORITY :
17 U.S.C. 101 et seq.; U.S. Constitution, Article I, Section 8, Clause 8; AFI 51-303, Intellectual Property – Patents, Patent Related Matters, Trademarks and Copyrights  (1 Sep 98)(for reference only); OpJAGAF 1993/76, “Fair Use” Determination (30 Jul 93); OpJAGAF 1992/36, No Copyright Infringement in Dining-In VCR Comedy Tape (14 Apr 92).

INTRODUCTION

Our founding fathers believed that free expression is enriched by protecting the creations of authors from exploitation by others and that encouragement of individual effort by personal gain is the best way to advance public welfare through the talents of authors.  As a result, the United States Constitution provides that Congress shall have power “to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.”

WHAT IS A COPYRIGHT?
Copyright is a form of protection provided by the laws of the United States to the authors of “original works of authorship,” including literary, dramatic, musical, artistic, and certain other intellectual works. This protection is available to both published and unpublished works. Section 106 of the 1976 Copyright Act generally gives the owner of copyright the exclusive right to do and to authorize others to do the following: 

· To reproduce the work in copies or phonorecords;

· To prepare derivative works based upon the work;

· To distribute copies or phonorecords of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

· To perform the work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and motion pictures and other audiovisual works;

· To display the copyrighted work publicly, in the case of literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including the individual images of a motion picture or other audiovisual work; and

· In the case of sound recordings, to perform the work publicly by means of a digital audio transmission.
It is illegal for anyone to violate any of the rights provided by the copyright law to the copyright owner. These rights, however, are not unlimited in scope.  Sections 107 through 121 of the 1976 Copyright Act establish limitations on these rights. In some cases, these limitations are specified exemptions from copyright liability. One major limitation is the doctrine of “fair use,” which is given a statutory basis in section 107 of the 1976 Copyright Act and has been relied on by the Air Force in using certain copyrighted material.  See, e.g., OpJAGAF 1993/76, 30 Jul 1993 (use of a portion of two pieces of commercial music for an Air Force recruiting informational video is “fair use”) and OpJAGAF 1992/36, 14 April 1992 (use of a modified comedy tape comprising twenty or so short film clips taken from various movies and a few songs used at a dining-in deemed to be “fair use”).   In other instances, the limitation takes the form of a “compulsory license” under which certain limited uses of copyrighted works are permitted upon payment of specified royalties and compliance with statutory conditions. 

WHAT CAN BE COPYRIGHTED?

The following broad categories list the areas which constitute “works of authorship” under the Copyright Act of 1976 as amended and, thus, may be copyrighted:

1. 
Literary works;

2. 
Musical works, including any accompanying words;

3. 
Dramatic works, including any accompanying music;

4. 
Pantomimes and choreographic works;

5. 
Pictorial, graphic and sculptural works;

6. 
Motion picture and other audiovisual works;

7. 
Sound recordings; and

8. 
Architectural works.

HOW DO YOU KNOW IF SOMETHING IS COPYRIGHTED?

The way in which copyright protection is secured is frequently misunderstood. A work that is created (fixed in tangible form for the first time) on or after January 1, 1978, is automatically protected from the moment of its creation and is ordinarily given a term enduring for the author’s life plus an additional 70 years after the author’s death.  There is no requirement to use a copyright notice under U.S. law in order to protect rights in a work although many works do carry a copyright notice. Example: © 2000 John Doe.  ANG members should always presume that a work that falls within the categories described above is protected by copyright.  In order to use these works, authorization must be obtained from the author. 

COPYRIGHT AND THE ANG

Copyright law affects Air National Guard units in many ways. ANG members should not copy copyrighted material unless there is an exception under the copyright laws for doing so, i.e., materials are copied for teaching purposes.  Computer software purchased by Air National Guard units must not be reproduced or used except as permitted by the vendor’s contract.  In addition, any privately owned software may not be used on ANG computers without written approval from the Commander and only if permitted by the software license.  

In general, Air National Guard policy favors use of materials that would not involve infringement of a copyright.  If copyrighted materials are to be used, ANG members should seek permission from the copyright owner or contact their local Staff Judge Advocate to see if the use of the material falls within an exception to the copyright laws, i.e., fair use.  ANG members should be mindful that violations of copyright laws could subject the violator, and possibly the commander, to criminal prosecution, liability for monetary damages, and military disciplinary action.

Any questions concerning the reproduction, copying, or other use of any copyrighted material should be directed to the Staff Judge Advocate.

KWIK‑NOTE: Copyrighted items may not be reproduced without permission.
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