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AUTHORITY: AFI 35-101, Public Affairs Policies and Procedures (1 Dec 99); AFI 34-262, Services Programs and Use Eligibility (27 Apr 00); AFI 65‑601, Volume 1, Budget Guidance and Procedures (17 Nov 00); 5 C.F.R. 2635; DoD 5500.7-R, Joint Ethics Regulation (JER), Section 3-300 (30 Aug 93, C4, 6 Aug 98); AFI 34-223, Private Organization Program (3 Dec 99); AFI 36-3101, Fundraising Within the Air Force (8 Jul 94); 31 U.S.C. 1342, 1353, 3302; 10 U.S.C. 1588, 2601. 
INTRODUCTION

An increasingly common practice in managing base open houses is for event organizers to stand up a private organization (PO) to support the effort since a base-sanctioned PO offers flexibility in some areas that open house organizers do not have. A truly independent PO may complement or enhance an official activity by performing services or roles not permitted under official guidelines.  For example, a PO could provide food or refreshments at an official function because fiscal restrictions bar using appropriated funds for the same.  In the context of an open house, a PO could fund costs not ordinarily borne by appropriated or nonappropriated funds, provide indirect support of the event, and manage a bank account for the foregoing purposes.  A PO could also donate funds or property to the Air Force for use at an open house.  However, a PO’s freedom of action in support of the event is not unlimited.  There are clear limitations in fiscal law and regulatory restrictions under the PO Program as well as liability concerns which limit what such an organization can or should do. 

FISCAL RULES
Expenditures

Open houses enhance community relations and are an authorized function of the Air Force (AFI 35-101, paragraph 8.42); therefore, expenditure of appropriated funds (APF) to support open houses is authorized.  Various support functions performed by civil engineering, transportation, security forces, communications, and medical personnel are properly funded with appropriated dollars. Generally speaking, MWR activities are located on the ground behind the viewing stands at an open house.  The MWR elements of the event are enumerated in AFI 34-262, paragraph 2.9.1, and in the Air Force Services Guide to Open Houses and Air Shows, paragraph 3b.  The expenses associated with MWR activities are ordinarily borne by nonappropriated funds (NAF), and any proceeds must be separately accounted for.  NAFs may not be used to subsidize mission-related elements or provide support to elements unrelated to the Services MWR Program (AFI 34-262, paragraph 2.9.3; Air Force Services Guide to Open Houses and Air Shows, paragraph 3a).

In addition to these APF and NAF expenditures, there are other costs for which official funds are not available.  If these costs are to be funded, only unofficial funds may be used.  The largest expenses in this category are typically those associated with civil aerial acts other than warbirds (27 July 1994 AF/CV memorandum, “Civil Aircraft Performances and Charging Admission at Base Open Houses/On-Base Events”).  Additionally, any expenditures specifically prohibited by regulations governing APF and NAF expenditures fall into this category (see generally AFI 65‑601, Volume 1; see also AFI 34-262, paragraph 2.9.3, and Air Force Services Guide to Open Houses and Air Shows, paragraph 4).  Furthermore, any indirect support of the open house, such as lodging or local transportation for civil aerial act team members, would be included in this category, as well.

Augmentation
The augmentation rule restricts POs from funding any mission-related element of an open house.  If a PO pays expenses that would otherwise be paid for by appropriated funds, an illegal augmentation may occur. As a result, POs are limited to paying expenses that would not otherwise be paid for with appropriated funds.

An improper augmentation can be avoided either by depositing funds into the miscellaneous receipts of the Treasury (31 U.S.C. § 3302(b)) or by making a gift of funds or property to the Air Force under authority of the gift acceptance statute (10 U.S.C. § 2601) or similar authority, such as 31 U.S.C. § 1353.  Funds or property received by a PO may be given to the Air Force pursuant to these authorities, and such funds may be designated for a particular purpose.  (Note that these authorities do not allow for gifts of services.  Acceptance of services falls under the voluntary services rules explained below.)  Although the prohibition against augmentation applies only to APFs, NAF regulations establish a corresponding procedure for making donations to the NAF account (AFI 34-201, Section 5B).    

Voluntary Services

Pertinent to a PO’s involvement in an open house is the authority for acceptance of voluntary services by MWR programs.   

To the extent a PO performs a function that would normally be performed by government employees paid through appropriated funds (such as management of the mission-related elements of an open house), it potentially violates the voluntary services prohibition.  The Comptroller has distinguished between receipts of money and receipts of services, dealing with the former under the augmentation rule and the latter under the voluntary services prohibition. 

As a practical matter, the distinction between augmentation and voluntary services makes little difference when examining open house management or administration by POs.  POs must refrain from doing work that government employees would otherwise do—whether it is considered an augmentation or an illegal voluntary service.  

A base-sanctioned PO composed primarily of government employees may not hold a contract to manage an open house.  Furthermore, ANG employees should not enter into individual agreements with the ANG to provide gratuitous services.  It would be extremely difficult, if not impossible, for employees to separate duties performed in their official capacity from duties official in nature which are performed in an unofficial capacity.  Employees may not waive compensation when they are otherwise entitled by statute to such compensation. 

Any attempt to do so would be ineffective and would constitute prohibited voluntary services. 

Indemnification
Absent express statutory authority the government may not enter into an arrangement to indemnify, where the amount of the government’s liability is indefinite, indeterminate, or potentially unlimited, whereby the government would cover the expenses of an open house beyond those assumed by a PO.   On the other hand, an indemnification agreement that limits liability to a specific amount or to available appropriations may be proper if sufficient funds have been certified as available to meet the contingency.  

SOLICITATION OF DONATIONS 

A PO may accept gifts or donations consistent with its purpose.  However, a PO’s ability to solicit for gifts or donations, or otherwise engage in fundraising, is heavily regulated.  A PO may not solicit gifts or donations on-base.  Additionally, any off-base solicitation must be for the PO itself and not for the base or any official part of the Air Force, thus, a PO organized to support an open house may solicit off-base for its own purposes—i.e., to support the open house—so long as the PO solicitors clearly indicate that any donations are to the PO, as a PO, and not to the Air Force.  The PO should also make clear to donors that recognition for donations may not be made publicly, except for a limited acknowledgement at the open house. 
Military members and DoD civilian employee members of a PO are also governed by ethical strictures when soliciting on behalf of the PO.  A DoD employee may not solicit from a subordinate (5 C.F.R. 2635.808(c)(1)) or a prohibited source (5 C.F.R. 2635.808(c)(1)(i)).  The term “prohibited source” is defined at 5 C.F.R. 2635.203(d) and would include any Air Force contractor or commercial offeror, and any nonfederal organization seeking official action by the Air Force.  When soliciting funds for a PO, an employee must be acting exclusively outside the scope of his or her official position (J.E.R., Section 3-300.a).  It must be clear that the employee is not soliciting or accepting a donation because of the employee’s official position (5 C.F.R. 2635.202(a)(2)).  To that end, a solicitation may not reference an employee’s position, title, or authority (J.E.R., Section 3-300.a(1)).  For further discussion of these rules, see OpJAGAF 1998/71, 6 July 1998, Solicitations. 

For fundraising in general, POs must comply with the requirements of AFI 34-223, AFI 36-3101, local restrictions imposed by the installation commander, and the PO’s own charter. 

CONCLUSION  

In sum, private organizations may be used to hold seed money, raise funds and accept donations from outside sources in accordance with applicable AFIs, donate funds and in-kind gifts to the government, fund expenses not ordinarily borne by APF or NAF funds, and provide voluntary services to support the MWR elements of an open house.  They should not be used to contract for aerial events or other activities that could subject the PO membership to personal liability, or to act as a conduit for in-kind donations that raise similar liability concerns.    Moreover, government personnel who are supporting an open house in their official capacity should not actively participate in a PO, the purpose of which is also to support the open house.  Under current statutory and regulatory restrictions, POs may not be used to manage APF-funded activities of an open house, fund activities that are ordinarily borne by APF funds, contract with the Air Force, or offer sponsorship benefits in exchange for donations.  PO members who work for the government may not officially solicit gifts or donations for the open house; they may do so only in a personal capacity in accordance with governing AFIs and ethical guidelines.  Furthermore, the government may not indemnify a PO for liability or expenses that are indefinite, indeterminate, or potentially unlimited, and for which money has not already been allocated.  Restrictions arising from statute cannot be waived; regulatory restrictions may be waived only by the OPR.  

KWIK-NOTE:  There are a number of fiscal and ethics rules implicated in implicated in funding various aspects of open houses and air shows. Be aware of those rules and consult your Staff Judge Advocate when organizing such an event.
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