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Bankruptcy Notice 


Updated by Major D. Graham Botha, June 2001  

AUTHORITY: 11 U.S.C. 362(a), 525. 

INTRODUCTION 

All Air National Guard members are expected to pay their financial obligations in a timely manner; however the Air National Guard does maintain a strict policy of neutrality where bankruptcy is concerned. The mere fact that a member has filed a bankruptcy petition or has been discharged from bankruptcy does not provide grounds for initiating an adverse action against that member. 

In order to determine whether disciplinary or administrative action is warranted, the underlying facts should be examined to determine whether there was mismanagement of personal affairs or a dishonorable failure to pay just debts. If there was a dishonorable failure to pay just debts, then even though bankruptcy was filed, adverse action may be taken. If there was not, then the bankruptcy, or what led to it, cannot be grounds for the adverse action. 

The Staff Judge Advocate should be contacted before considering any adverse action associated with bankruptcy. When providing financial counseling for members contemplating bankruptcy, also contact the Staff Judge Advocate for information on how to handle the problem through the Legal Assistance Program. 

EFFECT OF BANKRUPTCY PETITION ON MILITARY PAY 

Personnel within your command who process pay documents should be alert for bankruptcy petitions concerning individuals whose pay they process. 

The filing of a bankruptcy petition AUTOMATICALLY STAYS or suspends any collection action against the subject individual’s pay, whether the debt arose before the filing of the petition or after the filing of the petition (11 U.S.C. 362). 

When a Commander receives notice of the filing of a petition in bankruptcy by a service member, the appropriate Finance Office should immediately be contacted so that an expedited action can be taken to honor the automatic stay. Such an action is not discretionary, but mandatory under the law. 

If you are uncertain whether a document you receive is a petition in bankruptcy or of the action to be taken, you should contact your servicing Judge Advocate for assistance. 

DOES BANKRUPTCY PROTECT AGAINST ADMINISTRATIVE SEPARATION? 

When a service member files a bankruptcy petition, the military’s response typically requires a balancing act. While each service member has a right to file a bankruptcy petition and seek the protection of the bankruptcy laws, established policy provides that an ANG member may be administratively discharged for “dishonorable failure to pay just debts.” See AFI 36-3209. Additionally, a dishonorable failure to pay just debts may be charged as a criminal offense under Article 134 of the Uniform Code of Military Justice if the ANG member is on extended active duty under Title 10 United States Code, or under an appropriate provision of your state’s Code of Military Justice for all other ANG members, including AGRs. 

At the same time, the Bankruptcy Code provides that no governmental unit (including the military departments) may discriminate in employment matters, or terminate an employee solely because of bankruptcy (11 U.S.C. 101(27) and 525(a)). 

On occasion, a Commander will confront this dilemma when an off-base creditor whose debt the ANG member has listed in the filed bankruptcy petition, does not like what is happening in the Bankruptcy Court and writes a letter to the ANG member’s Commanding Officer. Typically these letters urge that the military maintain its high standards of honor and discipline and urge the Commander to not let service members get away with not paying their just debts. What should the Commander do? The off-base creditor sending the demand letter may have violated the automatic stay provisions of the Bankruptcy Code if the debt was dischargeable in bankruptcy (dischargeable debts do not have to be paid; non-dischargeable debts have to be paid). See 11 U.S.C. 362(a). The Commander may violate the automatic stay by sending a copy of the creditor’s letter to the service member or by writing the type of letter to the service member that is requested by the off-base creditor. This would permit the service member to petition the Bankruptcy Court for damages, costs, attorney’s fees and punitive damages against the creditor, and the Commander, who very well may be personally liable to pay them. See 11 U.S.C. 362(h). 

While there are no reported cases concerning the possible administrative separation of a military member who has filed bankruptcy, the analysis of the problem is as follows: Members cannot be separated SOLELY because of filing for bankruptcy or failure to pay debts which are dischargeable in bankruptcy; but members may be administratively discharged for failure to pay debts that are not dischargeable in bankruptcy, whether or not bankruptcy is filed. Consult your Judge Advocate for which kinds of debts fall into which category. Examples of debts not dischargeable are spousal support, child support and debts incurred but not paid after the bankruptcy petition was filed. 

Thus the answer to the Commander’s dilemma about whether to answer the off-base creditor, whether to counsel the member to pay the debt or whether to take adverse action against the member for a dishonorable failure to pay just debts lies in the determination of whether the debts are or are not dischargeable in bankruptcy. To summarize: 

1. No separation can be based solely on bankruptcy; 

2. If there is a dishonorable failure to pay just debts, and the debt is dischargeable in bankruptcy, you can separate the member if no bankruptcy was filed, but you cannot separate the member if bankruptcy was filed since the automatic stay of the bankruptcy filing prohibits separation as well as collection action; 

3. If there is a dishonorable failure to pay just debts, and the debt is not dischargeable in bankruptcy, you can separate the member if no bankruptcy was filed, and you can probably separate the member even if bankruptcy was filed; and 

4. The net result is: 

a. The only time no separation action is permitted is when the just debt that the member dishonorably failed to pay is dischargeable in bankruptcy; and 

b. A bankruptcy petition was filed at any time before the member was actually separated. 

“EMPLOYER DEDUCTION” ORDERS DISTINGUISHED FROM “GARNISHMENT” ORDERS 

When a service member files a voluntary petition under Chapter 13 of the Bankruptcy Code, the Bankruptcy Court may ultimately issue a Chapter 13 “employer deduction order” under the authority of 11 U.S.C. 105(a). An employer deduction order (or earnings deduction order) commonly called an EDO, is the typical way in which a Chapter 13 debtor funds a bankruptcy plan. The EDO is a court order recognizable by its filing stamp, and requires a specified amount to be deducted from each paycheck of the debtor and sent to the court-appointed trustee who pays the allowable claims of the military member’s creditors. 

An EDO is not a garnishment order. The Accounting and Finance Office must honor an EDO. If an EDO is not honored, it can result in a contempt sanction being applied by the Bankruptcy Court against the offending military officials, including a Commander. Contempt sanctions include jail and/or fines, which must be paid personally. The government will not pay these for you. 

CONCLUSION 

Any time a bankruptcy document is received by Commanders or Accounting and Finance Officers, they should immediately consult with the Judge Advocate to discuss the appropriate action to be taken. 

KWIK-NOTE: Failure to properly honor a bankruptcy petition or a bankruptcy court order could lead to a Commander’s personal liability for money damages and contempt of court. 
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