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Citizenship 


Updated by Major D. Graham Botha, June 2001 

AUTHORITY: 8 U.S.C. 1435, et seq. 

INTRODUCTION 

As part of your pre-mobilization legal counseling, encourage all of your members who have documentary evidence of becoming U.S. citizens, to safeguard those documents for later use in claims by themselves or their dependents for military entitlements. 

This topic has been included in the Deskbook for informational purposes should a question of citizenship arise about your members, their dependents, or any prospective ANG member. Matters involving citizenship should be referred to the Judge Advocate. 

While pursuant to 8 U.S.C. 1440(a), an individual's attaining citizenship may be accelerated for active military wartime service, normal National Guard service does not qualify an individual for accelerated citizenship. 

GUIDELINES 

In general, anyone born in the United States, Puerto Rico, U.S. Virgin Islands,  Guam or other U.S. possessions  is a U.S. citizen (USC). However, some persons born overseas may be citizens at birth through derivation or descent (as opposed to naturalized citizens) if one or both of their parents are USCs (subject to physical presence or residence requirements discussed below), or they may later become USCs through derivation. PERSONS BORN ON U.S. MILITARY INSTALLATIONS OVERSEAS ARE NOT USCs BY VIRTUE OF THEIR PLACE OF BIRTH, BUT MAY BE CITIZENS DERIVATIVELY THROUGH THEIR PARENTS(S). The following guidelines outline the status of children born overseas to USCs: 

I. BIRTH TO TWO USC PARENTS (BOTH LEGITIMATE PARENTS WERE USCs AT TIME OF CHILD'S BIRTH) 

A. CHILD BORN OVERSEAS TO TWO USC PARENTS BEFORE 24 MAY 1934: Varying conditions. Check for advice. 

B. CHILD BORN OVERSEAS TO TWO USC PARENTS BETWEEN 24 MAY 1934 AND 12 JAN 1941: Child is a U.S. citizen if at least one of the USC parents had some time in the U.S. prior to the birth. The child does not need any subsequent residence or presence to preserve citizenship. 

C. CHILD BORN OVERSEAS TO TWO USC PARENTS AFTER 12 JAN 1941: Child is a U.S. citizen at birth ONLY if at least one of the USC parents had RESIDED at some time in the U.S. or its possessions (i.e., general place of abode - actual dwelling, not merely legal domicile, except military service overseas counts as U.S. residence) prior to the child's birth. The child does NOT need any subsequent residence or presence to preserve citizenship. IF NEITHER U.S. CITIZEN PARENT EVER RESIDED IN THE U.S. OR ITS POSSESSIONS PRIOR TO THE CHILD'S BIRTH, CITIZENSHIP CANNOT BE PASSED ON. ONE PARENT MUST PETITION TO MAKE THE CHILD A LAWFUL PERMANENT RESIDENT (LPR). 

II. BIRTH OVERSEAS TO ONE CITIZEN PARENT 

A. BIRTH OVERSEAS TO ONE CITIZEN PARENT PRIOR TO 24 DEC 1952: There are varying conditions. By this time the U.S. State Department (overseas) or the Immigration and Naturalization Service (INS) of the U.S. Department of Justice (in the U.S.) should have adjudicated most cases and issued either a (consular) Report of Birth Abroad of a Citizen of the U.S. or a Certificate of Citizenship in those cases wherein they recognized U.S. citizenship. For individual questionable cases, check with the International Law Division of TJAG, USAF or with INS. 

B. BIRTH OVERSEAS TO ONE U.S. CITIZEN PARENT AFTER 24 DEC 1952: 

1. ONE U.S. CITIZEN PARENT AND ONE U.S. NATIONAL (A U.S. NATIONAL IS NOW GENERALLY ONLY A PERSON BORN IN AMERICAN SAMOA OR SWAINS ISLAND, AND SOME NON-U.S. CITIZENS BORN IN THE OLD CANAL ZONE) PARENT: If the USC parent has at least one year continuous physical presence in the U.S. or its possessions prior to the child's birth, the child is a USC at birth. 

2. ONE USC PARENT AND ONE ALIEN (EITHER LAWFUL PERMANENT RESIDENT (LPR) OR ANY FOREIGN NATIONAL (FN)) PARENT: The USC parent must have been physically present in the U.S. or one of its possessions for at least ten years before the child's birth, and at least five of the ten years must have been after reaching the age of 14, in order for the child to be a citizen at birth. Thus, if the USC parent is less than 19 or has spent less than ten years in the U.S. or its possessions prior to the birth, the child is NOT a U.S. citizen at birth. However, honorable service overseas as a U.S. military or civilian U.S. government employee or as a dependent of such military or civilian counts as time in the U.S. for the purpose of passing on citizenship this way. ALSO CHILDREN BORN PRIOR TO OCT 10, 1978 AND GAINING U.S. CITIZENSHIP THROUGH THE USC PARENT 10 YEAR/5 YEAR RULE MUST SPEND AT LEAST 2 TO 5 YEARS IN THE U.S. BETWEEN THE AGES OF 14 AND 28 TO RETAIN THE CITIZENSHIP! 

3. CHILD BORN OVERSEAS TO USC MOTHER OUT OF WEDLOCK is a U.S. citizen regardless of mother's age if the USC mother had been physically present in the U.S. continuously for at least one year any time prior to the birth of the child. Thus, an 18-year old USC woman who spent most of her life in the U.S. prior to going overseas can pass on citizenship at birth to her child whose father is an alien, only if she does NOT marry the alien! 

4. CHILD BORN OVERSEAS OUT OF WEDLOCK TO USC FATHER gets retroactive citizenship back to date of birth ONLY IF the child is legitimized by the USC father before the child turns 21. 

III. GENERAL COMMENTS ON BIRTH OVERSEAS 

A. IN OTHER CASES, including certain births in Panama, seek advice from International Law Division of TJAG, USAF or INS. 

B. CHILDREN BORN OVERSEAS TO ONE OR TWO USC PARENTS MAY also be considered by their country of birth as citizens of that country or of the country of their mother's birth, but there is no general rule. Notwithstanding, if they are U.S. citizens, they should have a U.S. State Department (consular) Report of Birth Abroad of a Citizen of the U.S. (FS-240) or an INS Certificate of Citizenship (AA-Series) to prove it. With either document, they can get a U.S. Passport, which itself is also good proof of U.S. citizenship. There is some legal question as to whether such a child is considered a natural-born citizen for purposes of qualifying for the Presidency, since such citizenship is statutory and not constitutional as it is for citizens born in the U.S. (14th Amendment to the Constitution). 

C. OTHER CHILDREN BORN OVERSEAS: If the child is not a U.S. citizen by birth, the child may be eligible for some other status or may later become eligible for some status. 

1. CHILD BORN OVERSEAS TO A U.S. LPR: A child born overseas to a mother who is an LPR of the U.S., and who is temporarily visiting abroad, can be registered and admitted as an LPR without an immigrant visa pursuant to 8 CFR 211.4 and 211.1. Thus, if a child does not qualify as a USC but the mother is a U.S. LPR, the child can be registered as an LPR. The mother and child must return to U.S., Puerto Rico, or Virgin Islands for the registration as soon as possible, and in any event within two years after the birth. The mother should not return to the U.S. after the birth without the child. 

2. CHILDREN BORN OVERSEAS TO USCs and/or LPRs who are not otherwise eligible for automatic USC or LPR status should have their USC or LPR parent immediately petition for them to give them LPR status, either at a U.S. consular office overseas or at an INS office in the U.S. 

D. REMEMBER, people born in Puerto Rico, U.S. Virgin Islands, or Guam are USCs at birth, regardless of parentage and should have a birth certificate to prove this. Check for other possessions or associated territories on a case-by case basis. 

E. PEOPLE BORN ON U.S. BASES OVERSEAS DO NOT ACQUIRE CITIZENSHIP BY BEING BORN ON BASE, UNLESS THE BASE IS IN PUERTO RICO, GUAM OR U.S. VIRGIN ISLANDS! 

IV. CHILDREN GETTING CITIZENSHIP AFTER BIRTH, THROUGH LATER DERIVATION OR NATURALIZATION 

If the child is not a USC at birth, the following applies: 

A. CHILD WHO IS NOT A CITIZEN (BORN TO TWO USC PARENTS): A USC parent must petition to give child LPR status, then can petition for the child's naturalization as long as the child is under 18. 

B. CHILD WHO IS NOT A CITIZEN (BORN TO ONE USC PARENT): The USC parent should petition to give child LPR status. The USC parent can then petition for the child's naturalization while the child is under 18. The child will receive a Certificate of Naturalization. Or the child can become a citizen by derivation if: the child has become an LPR, the second parent becomes a USC by naturalization before the child turns 18, and the child has begun residing in the United States prior to the age of 18. 

C. CHILD (BORN TO TWO NON-U.S. CITIZENS) WHO IS, OF COURSE, NOT A CITIZEN can become a USC if before the child turns 18 the child becomes an LPR and is residing in, or starts to reside in, the United States, and any of the following occur: 

1. Both the parents become USCs by naturalization; 

2. One parent dies and the surviving parent becomes a USC by naturalization; 

3. The parent with legal custody of the child becomes a USC by naturalization (and the parents are legally separated or divorced); or 

4. The mother of a child born out of wedlock (and the child has not been legitimated by the putative father) becomes a USC by naturalization. 

D. In other cases, the USC parent or parents of an LPR child under the age of 18 can petition for the naturalization of the child. 

E. Except for veterans of wartime service, all persons must first become LPRs in order to be naturalized as USCs. Anyone acquiring citizenship by derivation after birth must be an LPR first. 

F. Adopted children are generally considered the same as natural children for citizenship purposes as long as they are residing in the United States with their adoptive parent(s) pursuant to a lawful admission for permanent residence, and they were adopted before the age of 16. Adopted children of members serving overseas may also be eligible. 

G. For purposes of immigration, however, stepchildren are not accorded "child" status for naturalization purposes. 

H. For immigration and naturalization purposes, "child" means an unmarried minor. Married children under 18 cannot gain naturalization benefits through their parents and must wait until reaching 18 to file for naturalization. 

I. Parents cannot derive citizenship from their USC children, but USC children, 21 and over, can petition to get LPR status for their parents. 

KWIK-NOTE: For questions of citizenship, always check the latest guidelines, which may be obtained from your local office of the INS. 
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