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Civilian Re-employment Rights for Guard Members 


Updated by Col Craig Manson, June 2001

AUTHORITY: 38 U.S.C. 4301 through 4333  

INTRODUCTION 

The rules relating to rights of Guard members concerning their civilian employment are now found in the Uniform Services Employment and Re- Employment Act of 1994 (USERRA). The 1994 law made improvements and clarified issues that had arisen under prior law.  Most of the 1994 USERRA applies to employment on or after December 12, 1994. However, provisions dealing with disability were retroactive to August, 1990; the health insurance provisions became effective 13 October 1994; and some of the pension rules did not become fully effective until 13 October 1996. Therefore, care must be taken when dealing with these issues to initially determine which law would apply. 

The basic intent of USERRA is to preclude discrimination in employment matters because of military membership or duty requirements, and to provide a remedial procedure to correct violations. 

BACKGROUND AND DISCUSSION 

The protections of USERRA extend not only to veterans completing tours of active duty, but also to National Guard and Reserve personnel attending unit training assemblies, undergoing annual training, attending military schools, serving pursuant to mobilization orders, or performing other types of duty.  By protecting the civilian employment rights of National Guard and Reserve personnel, USERRA helps implement the Total Force policy.  If National Guard and Reserve personnel are to be able to train properly and to perform “real world” missions, they must be able to leave their civilian jobs without suffering any penalty or detriment. It is thus most important to the national defense effort that civilian employers grant their employees who serve in the National Guard or Reserve administrative leave for military training. 

PRACTICAL TIP 

Your Staff Judge Advocate should establish contact with the nearest office of the Office of Veterans Re-employment Rights of the U.S. Department of Labor to obtain current literature, as well as to refer your members to for assistance with their civilian employment rights problems. 

Commanders should work closely with their Staff Judge Advocates in handling all civilian employment matters.

HIGHLIGHTS OF 1994 USERRA 

Basic Premises: (1) An employee or applicant for employment cannot be denied employment, reemployment, retention in employment, promotion, or any benefit of employment on the basis of having served in the military.  (2) A person who is absent from his or her civilian employment because of military service is generally entitled to be reemployed by his or her employer.

Employers Subject to USERRA: Every employer in the United States, including, Federal, state, local government, and private firms.

Persons Protected:  Any person who “is a member of, applies to be a member of, performs, has performed, applies to perform, or has an obligation to perform service in a uniformed service.”

Duty Covered: Voluntary or Involuntary Service, active duty, active duty for training, initial active duty for training, inactive duty training, full-time National Guard duty, absence from work for a fitness examination.  Includes special schools.

Maximum Cumulative Absence Rules/School and Long Tour Rules:  Cumulative length of absence for duty and of all previous absences from job with any one employer may not exceed 5 years (change in employers starts new 5 year clock). 

Exceptions: 

* If required to complete an initial tour of duty 

* If unable to obtain orders releasing from duty 

* If performed per 10 U.S.C. 270; 32 U.S.C. 502(a) or 503, or due to additional training requirements determined and certified in writing by Secretary of military department to be necessary for professional development or skill training or retraining completion. 

* If ordered to or retained on active duty per 10 U.S.C. 672(a), 672(g), 673, 673b, 673c, 688 or 14 U.S.C. 331, 332, 359, 360, 367 or 712. 

* If ordered to or retained in active duty (other than for training) per law during war or during a national emergency declared by the President or Congress. 

* If ordered to active duty (other than for training) in support of an operational mission for which order to duty is per 10 U.S.C. 673(b). 

* If ordered to active duty in support of a critical mission or requirement. 

* If called into Federal service as a member of National Guard per 10 U.S.C. Chapter 15 or 10 U.S.C. 3500 or 8500. 

Time, frequency, and duration of training or service absence or the nature of service (including voluntary) shall not be the basis of denial of protection. 

Civilian Job Return Rights 

a. If duty was less than 91 days, the person is entitled to -- 

1) The position the person would have held had the person remained continuously employed without service interruption (escalator principle), so long as qualified for the job or can become qualified after reasonable efforts by employer or 

2) The position the person held on commencement of military service absence, only if not qualified after reasonable efforts by employer to hold position discussed in paragraph a.1), above. 

Unlike prior law -- no option of offering other jobs of equivalent seniority, status, and pay. 

b. If duty was 91 days or more, the person is entitled to -- 

1) The position the person would have held had the person remained continuously employed without service interruption (escalator principle) or 

2) A position of like seniority, status, and pay as to paragraph b.1), above, so long as qualified for the job or can become qualified after reasonable efforts by employer or 

(Unlike a., above, under b. the employer can offer equivalent job instead of the job would have attained.) 

3) If not qualifiable for position in paragraphs b.1) or b.2), above, then: 

a. In the employee’s position held on commencement of military service absence or 

b. In a position of like seniority, status, and pay to that job 

c. If not qualified or qualifiable for a. or b. option positions, then in any other position of lesser status and pay with full seniority, if qualified. 

d. Reasonable efforts include training but do not include undue hardship on employer. Undue hardship means significant difficulty or expense, considering: 

1) Nature and cost 

2) Overall financial resources, number of employees, effect or impact at the location 

3) Overall financial resources of employer, number of employees of employer, number, type, and location of facilities 

4) Type of operation, work force, geographic separateness, administration, or fiscal relationship of facility to employer 

e. If two or more entitled to same position, first to have left a position has prior right of re-employment. 

f. What if disability incurred in or aggravated during military service? Employer must reasonably accommodate so as to allow return to position would have held had the person remained continuously employed without service interruption (escalator principle). If not qualified/qualifiable after reasonable efforts: 

1) Position of equivalent seniority, status, and pay, so long as qualified for the job or can become qualified after reasonable effort by employer or 

2) If not qualified/qualifiable, then in a position which is the nearest approximation to the equivalent position in a.1), above, consistent with circumstances of that person 

g. Disability provisions -- retroactive to re-employment on or after 1 Aug 90 

h. Right after military obligation (draft or volunteer/active duty or reserve) to “be restored to such position or to a position of like seniority, status, or pay” as though never absent or, if disabled, alternative nearest approximation unless impossible or unreasonable. 

Member shall “be permitted to return to job with seniority, status, pay, and vacation as if not absent” and “shall not be denied retention in employment or any promotion or other incident or advantage of employment” because of reserve obligation or disablement. 

Return to Work Procedure 

a. If duty is of 1 to 30 days -- Report at the beginning of the first regular work period on the first full calendar day, following completion of service and “safe” transportation home and 8 hours (Q: Could this mean if duty over at 1630 hours Sunday, 2 hours travel time = 1830 hours, plus 8 hours = 0230 hours Monday, then first full calendar day is not until Tuesday?), or as soon as possible if impossible or unreasonable through no fault of person. 

b. If duty is of 31 to 180 days -- Submit an application no later than 14 days after completion of service, or on the next full calendar day if impossible or unreasonable through no fault of person. 

c. If duty is of 181 or more days -- Submit application no later than 90 days after completion of service. 

d. Time extensions (if hospitalized for or convalescing from an illness or injury incurred in or aggravated during the performance of military service) for up to two years.  Plus, extension of the two years for minimum time required to accommodate for circumstances that make time to report back impossible or unreasonable. 

Failure to report on time does not forfeit job automatically. Military member employee is subject to employer’s conduct rules/policies/practices for discipline. 

Q: What kind of notice is required before departing for service? Written or verbal at any time prior to departure except: if precluded by military necessity or if impossible or unreasonable (per regulations of Secretary of Defense). 

Q: What kind of return documentation? 

If absent over 30 days, give employer documentation upon request that shows: 

1) Application to return is timely if gone over 30 days and 

2) Accumulated service does not exceed 5 years absence from that employer if gone over 30 days and 

3) No disqualifying service discharge, dismissal, etc. 

Employer may not deny re-employment if documentation does not exist or is not readily available. 

Q: Discharge Type Affects? 

Member loses USERRA rights if Dishonorable or Bad Conduct Discharge; Under Other Than Honorable Conditions; Dropped from the Rolls; or Dismissed. 

Q: Multiple covered persons/occupied position? 

If 2 or more returning military members -- first to have left for military duty has prior right to former position. 

* Returning employee not receiving former position because of multiple eligible returnees is eligible for other positions providing similar status and pay with full seniority. 

* If returning employee is disabled, employee is eligible to a position per the priority as set forth in para. 4f), above. 

Displace replacement employee -- inferred. 

No bumping of person with a superior claim for veterans under 5 USC. 

Special Protections for Returning Servicemember

No discharge from civilian job without cause: 

1) Within 1 year if military service was more than 180 days. 

2) Within 180 days if military service was more than 30 but less than 181 days. 

3) If 30 days or less duty, no discharge because of duty. 

Exceptions: 

If Employer’s circumstances have so changed so as to be impossible or unreasonable to re-employ 

If re-employment would impose undue hardship on employer to re-employ 

1) Disabled 

2) Not qualified or qualifiable with reasonable effort 

Seniority 

Entitled to seniority and other rights and benefits determined by seniority existing when left for military duty plus additional would have attained if remained continuously employed. 

While absent the employee shall be deemed on furlough or leave of absence and entitled to such other rights and benefits not determined by seniority as are generally provided to other employees on furlough or leave of absence under policies in effect at the time military absence begins or established while on military service. May be required to pay for continuation as other employees. 

Vacation/Salary Continuation 

a. Upon request employee is entitled to use during military duty absence any vacation, annual, or similar leave accrued prior to duty absence. 

b. Employer not required to continue salary. (“Benefit” is other than wages or salary for work performed.) May use of leave absence without pay. 

Except: Federal Civil Service, state statutes, or employer policy 

8. Miscellaneous Benefits -- Accrual or Participation Required? 

Escalator Principle: 

Entitled to seniority and other rights and benefits determined by seniority existing when left for military duty plus additional would have attained if remained continuously employed. 

While absent the employee shall be deemed on furlough or leave of absence and entitled to such other rights and benefits not determined by seniority as are generally provided to other employees on furlough or leave of absence under policies in effect at the time military absence begins or established while on military service. May be required to pay for continuation as other employees. 

a. Pension Benefit Plans:  

ERISA covered plans (Sec. 3(2) and 3(33) of the Employee Retirement Income Security Act of 1974) or any federal or state law provided pension plan for government employees are treated as follows: 

1) No break in service for military duty absence 

2) Military service will constitute service with the employer for purpose of determining non-forfeitability of accrued benefits and accrual of benefits. 

3) Employer must fund and allocate the amount of any employer contribution for the absent military member in the same manner and extent as other employees. 

4) If plan requires employee contributions or provides for employee deferrals (IRS Code, Section 402(g)(3)), employee is entitled to employer funded accrued benefit contribution allocations only to the extent the employee makes employee payments. Payments by employer due within a period of 3 times the period of military service absence, not to exceed 5 years. 

5) To calculate the salary basis for the contributions: 

a) Use salary/rate of compensation would have received during military absence or 

b) If not reasonably certain, use employee’s average salary/rate of compensation during 12 months immediately preceding the military duty (or, if less than 12 months duty, the prior period of employment equal to military duty time) 

Thrift covered plans are treated per 5 U.S.C. 8432(b) as follows: 

1) Employee may make upon return contributions in the amount that would have been made for the period of military duty absence, reduced by any actually made during absence. 

2) Contributions can be made over period of time elected by employer and in addition to resume or elected regular contributions upon return to employment. 

3) Executive Director of plan shall prescribe time, form, and manner in which employee may specify the total amount and time period for payments, including a maximum time limit which cannot be less than 2 times or more than 4 times the period of military duty absence. 

4) If employee makes contributions, employer must make its contributions. 

5) Employer contribution shall be 1% of employee’s basic pay (rate would have been paid during military absence), reduced by any the employer actually made. 

6) Employer may be required to pay lost earnings on contributions made up for the absent period under procedures set forth for calculating/crediting prescribed by the Executive Director of the plan. 

7) No break in service for military duty absence at employee’s option. 

8) If reemployed during 2 Aug 90 - 13 Oct 94 (before the effective date of USERRA (13 Oct 94), employee is deemed (for purposes of Thrift provisions) to have not been re-employed until 13 Oct 94, or first day following actual re-employment, whichever occurred first. 

9) Retroactive to a release from military duty, triggering return to civilian employment, which occurred after 2 Aug 90, 5 U.S.C. 8432(e), Section 4 of P.L. 103-353, 108 STAT. 3172. 

10) If absent more than 90 days, employee may be required to provide documentation of eligibility (timely application for re-employment, proof of no absences exceeding 5 years, and no adverse discharge) before pension entitlements extended 

b. Health Insurance 

Military member employee may elect to continue group health insurance for self and/or dependents during period of military duty absence.  Period of coverage is the lesser of: 

1) 18 months from date employee leaves from civilian job, or 

2) Day after employee failed to return to civilian job on time. 

Employee must pay premiums as would other COBRA covered employees, but not more than 102% of the full premium (employer and employee portions). ExceptION: If military duty is less than 31 days, employee need only pay the employee share of premium for coverage of self and/or dependents. 

No exclusion or waiting period may be imposed on employee or dependents upon return to employment unless it relates to an illness or injury determined by Secretary of Veterans Affairs to have been incurred in or aggravated during performance of military duty. In that case an LOD or Physical Board and VA rules extend case coverage. 

Remedies 

Employee files written complaint on form prescribed with Secretary of Labor through Regional Department of Labor office.  Technical assistance to be provided by Department of Labor. 

Department of Labor to investigate and resolve complaint through reasonable efforts. Subpoena power for witnesses and documents. (Except: legislative branch and judicial branch exempt.) If unsuccessful, Department of Labor is to notify the complainant of the results of the investigation and rights to proceed under 38 U.S.C. 4323 if state/local government or private employer or 38 U.S.C. 4324 for Federal Executive agency. 

No authority for Department of Labor for Thrift plan disputes. (Pursue those through Thrift plan administrative appeals and litigation.) 

State/local government or private employer 

Upon receipt of Department of Labor notification of unsuccessful resolution, complainant may request that Department of Labor refer complaint to U.S. Attorney General. Attorney General, if reasonably satisfied that the complainant is entitled to rights or benefits under the Act, may bring enforcement action in U.S. District Court. 

Complainant may initiate own legal action IF 

1) Chose not to apply to Department of Labor; or 

2) Chose not to request referral to U.S. Attorney General; or 

3) Has been refused representation by Attorney General. 

Damages/remedies court may order: 

1) Comply with Act 

2) Compensate lost wages or benefits 

3) Payment of liquidated damages equal to the amount in 2), above, if court determines there was an employer willful failure 

4) Prejudgment interest 

No fees or court costs to claimant 

If private attorney retained, court may award reasonable attorney fees, expert witness fees, and other litigation expenses. 

Court may use temporary or permanent injunctions, temporary restraining orders, and contempt orders to enforce the Act. 

No suits may be brought by the employer or pension plans. 

No state statute or limitations applies. 

Federal Executive Agencies 

Federal Executive Agency includes U.S. Postal Service, Postal Rate Commission, NAFs, 5 U.S.C. 105 agencies (other than 5 U.S.C. 2302(a)(2)(C)(ii) types covered by 38 U.S.C. 4325), and any military department in 5 U.S.C. 102 with respect to civilian employees. 38 U.S.C. 4303(5). 

Complainant, after filing complaint with Department of Labor, who receives a notification of an unsuccessful effort to resolve the matter, may request the Labor Department to refer the matter for litigation before the Merit Systems Protection Board (MSPB) and to Office of Special Counsel pursuant to 5 U.S.C. 1211. 

If Office of Special Counsel is reasonably satisfied of complainant rights entitlement, the Special Counsel may appear as attorney for the employee before the MSPB. 

If Special Counsel declines, complainant shall be notified. 

Complainant can pursue own complaint with/without own attorney IF: 

1) Chose not to apply to Department of Labor; or 

2) Received an unsuccessful effort notice from Department of Labor; or 

3) Chose not to be represented by the Special Counsel; or 

4) Received notice from Special Counsel of intent not to represent. 

MSPB can order requiring the Federal agency to compensate loss of wages/benefits, in addition to other remedies of the Act. 

MSPB may award reasonable attorney fees, expert witness fees, and other litigation expenses. 

Adverse finding before MSPB may be appealed by employee to U.S. Court of Appeals for the Federal Circuit. 

If Special Counsel appeared at MSPB hearing, Special Counsel may represent during appeal. 

5 U.S.C. 2302(a)(2)(C)(ii) agencies (FBI, CIA, DIA, CIO, NSA, and other intelligence agencies) 

Each agency to prescribe procedures providing for 38 U.S.C. 4313 re-employment rights. 

Designate agency official to determine if re-employment is impossible or unreasonable. 

If determined impossible or unreasonable, agency official shall notify employee and Office of Personnel Management (OPM). 

Determination is not subject to judicial review. 

Employee can still seek information assistance from Department of Labor. 

Director of OPM shall ensure an offer of employment if impossible or unreasonable to return to former position and employee submits an application. 

State Agency Employers:

There may not be a judicial remedy against state agencies under USERRA as a result of state sovereign immunity (See Alden v. Maine, 119 S.Ct. 2240).  However, state law may provide a remedy for employees of state agencies.

State Statutory Protections:
The legislatures of many states have enacted state statutes to protect the civilian employment rights of National Guard members and Reservists from those states. Such state legislation is permitted under federal law. 

A Commander attempting to assist an Air National Guard member with a civilian employment rights problem should consult the Staff Judge Advocate for information regarding state civilian employment rights statutes which may be helpful. 

PROBLEM AREAS 

Scheduling – Shift Work 

Commanders may well find that they have more civilian employment rights problems with local, state, and federal governmental entities than they do with nongovernmental employers. Such governmental entities employ firemen, policemen, and nurses, who work on shifts. Unit training assemblies for such employees who are members of Reserve components interfere with weekend shift assignments to the dismay of supervisors. 

It is not uncommon for civilian employment rights problems to arise with the United States Postal Service, where employees serving in the National Guard or Reserve may also be needed for week-end shifts. 

The local police department or fire department of a small town will often include a number of persons who are serving in the National Guard or Reserve. Their supervisors become distressed when a number of these personnel have military duty on the same weekend. Commanders and Staff Judge Advocates may find it helpful to deal with mayors and city attorneys rather than with low level supervisors in resolving civilian employment rights problems involving policemen and firemen. 

Another problem area involves civilian employers who assign work time on rotating shifts. Civilian employers must grant employees who work on rotating shifts leaves of absence to perform military training with the National Guard and Reserve just as they must grant leaves of absence to non-rotating shift employees. Many employers encourage and permit their National Guard and Reserve employees who work on rotating shifts to swap work assignments with others to accommodate military duty needs and to make up work time lost. However, the United States Supreme Court has ruled that employers are not required to provide work rescheduling assistance to shift employees who are National Guard members and Reservists unless such rescheduling assistance is provided to other shift employees who do not serve in the National Guard or Reserve. 

Practical Considerations

ESGR 

A source of possible assistance is the National Committee for Employers Support of the Guard and Reserve, an activity of the Department of Defense. This National Committee may be reached at a tollfree number, 1-800-336-4590. 

In addition, most states have a comparable State Committee for Employers Support of the National Guard and Reserve. Air National Guard members and their Commanders may contact the State Committee for Employers Support of the National Guard and Reserve through the Adjutant General’s office in their respective states. 

Local Unit Action 

In many cases, civilian employment rights problems can be resolved without having to invoke the assistance of the United States Attorney, the Office of Veterans Reemployment Rights in the Department of Labor, or the National and State Committees for Employers Support of the Guard and Reserve. 

Often a polite but firm letter to a civilian employer from the Commander or the Staff Judge Advocate will have the desired result. Such a letter should explain, in straightforward language the Total Force concept, the civilian employment rights protections given by federal (and often state) law, make discreet mention of the United States Attorney and the Department of Labor, and appeal to the employer’s patriotism. Such a letter should explain how important it is to the national defense that National Guard and Reserve personnel be given leave from their civilian jobs to undergo required military training without loss of any benefits. Such a letter sent in advance of any additional training besides the regular UTA or AT periods should also be used to prevent civilian employment rights problems. 

Such a letter is often most effective when it is sent to an executive of the employer rather than to a low level supervisor. In today’s environment, there are many civilian employers who are simply unaware of the civilian employment rights protections given by law to National Guard and Reserve personnel. A firm but courteous letter to such persons may often resolve a civilian employment rights problem. A Commander should write a civilian employer only if the Staff Judge Advocate has reviewed and approved the letter.

Requesting Leave of Absence - Goodwill 

While the law indicates that a member of the National Guard or Reserve must request a leave of absence from the civilian employer for the purpose of performing military training, there is no requirement that the request be in writing. However, some employers may prefer a written request. A written request for a leave of absence for military training may prevent misunderstandings. 

While the law does not specify when a request for a leave of absence should be made, common sense indicates that a National Guard member or Reservist should make the request at the earliest possible date. 

Many National Guard and Reserve personnel find it helpful to provide civilian employers with copies of military duty orders or unit training assembly schedules as soon as these documents are printed. Again, there is no legal requirement that these documents be presented. 

KWIK-NOTE: Although the laws in this area heavily favor the military member, since traditional Guard members work full-time for their civilian employers, TACT, PERSUASION, AND RESTRAINT should first be tried to resolve any problems before bringing in the U.S. Department of Labor or equivalent state authority.
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