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Fire Protection Jurisdiction 

Updated by Major Eric Marcotte and Lt. Col. Douglas R. Jacobson, May 2001
AUTHORITY: AFI 32-2001, The Fire Protection Operations and Fire Prevention Program (1 Apr 99); ANG Supplement 1 to AFI 32-2001 (8 Oct 99); applicable state law and regulations. 

INTRODUCTION 

ANG Installation Commanders have overall responsibility for the installation’s fire protection program. They must assure that all resources under their command are adequately and effectively protected from fire, implement all governing directives, and also preserve all evidence resulting from a fire until investigations are completed. 

In order to accomplish this, Commanders need to know the jurisdiction or areas, both on and off base, for which they are responsible. A Commander’s fire protection jurisdiction will often be set forth in the leases, licenses, Airport Joint Use Agreements, Memoranda of Understanding (MOUs) and other agreements that govern the operations of the base and define the ANG’s relationship with other military components and civilian agencies on the base. Commanders should consult with the Base Fire Chief to ensure that fire protection responsibilities are clearly defined and understood. 

JURISDICTIONAL CONFLICTS WITH CIVILIAN FIRE DEPARTMENTS 

ANG units may have fire protection responsibility for buildings or areas off the base proper which are situated in a municipality. In other cases, the United States may have leased land for a base and licensed it back to the State for use as an ANG base. Such scenarios can present problems regarding fire protection responsibilities because local civilian fire departments may assert that the property falls within their jurisdiction. 

FEDERAL SUPREMACY DOCTRINE 

The leases, licenses, and other agreements concerning the property in question should address the responsibilities of the various parties. However, even if the documents are silent, as a general rule, federal regulations supersede conflicting state and local laws. Accordingly, property under the control of the ANG is subject to ANG jurisdiction and fire protection procedures. Because this doctrine is applicable to a variety of situations, we have set forth a fairly lengthy analysis below that applies the principle of federal supremacy to fire protection responsibilities. 

AVOIDING CONFLICTS 

The best method for avoiding conflicts is advance planning. Commanders should ensure that the Base Fire Chief identifies all areas of potential conflict and initiates contact with the local authorities. Fire protection is a serious matter in terms of protecting property and lives and in maintaining good community relations. An emergency situation is not the time to argue over jurisdiction. Identify potential problem areas and address potential conflicts before a problem arises. Get your Judge Advocate involved to help coordinate the matter. 

FEDERAL SUPREMACY ANALYSIS 

The federal government has the supreme right to perform the functions delegated to it by the Constitution free from interference from any source, and jurisdiction of the State which would impair the federal government’s effective use of the premises for the purposes leased (i.e., performance of the federal military mission by the ANG). See Fort Leavenworth Railroad Co. v. Lowe, 114 U.S. 525 (1885).  The State has consented to that federal supremacy by virtue of its lease to the United States for use and occupancy of the premises by a federally recognized reserve component of the armed forces. The federal government has exercised that jurisdiction by virtue of its licensing of the premises to the state ANG for its use subject to federal regulation, supervision, and approval. 

The federal government’s authority to regulate, supervise, and approve this usage of the premises by the state ANG derives from the U.S. Constitution, Article I, Section 8, Clauses 14 (regulation of the military) and 16 (training of the militia). The federal government has the right to administer, operate, maintain and equip those facilities designated for the proper development, training, operation and maintenance of reserve components of the armed forces (10 U.S.C. 18231, et seq.). The President also may prescribe regulations for the organization, discipline, and governing of the National Guard, and this power may be delegated (32 U.S.C. 110). 

The state ANG is a part of the organized militia of the several states that is organized, armed, and equipped wholly or partly at federal expense (10 U.S.C. 101(c)(4)(C)). The state ANG is funded almost entirely by the federal government. Supplies necessary to uniform, arm, and equip the state ANG are issued to your State by the Secretary of the Air Force under the authority of 32 U.S.C. 702. Property so issued or consigned remains the property of the United States (32 U.S.C. 710(a)). The general authority for the Secretary of the Air Force to periodically require inspections of the Air National Guard to inquire into the condition of property, proper organization, qualification of ANG personnel, equipment and training, and compliance with federal regulations is provided in 32 U.S.C. 105. 

The USAF has assigned your unit a specific mission in support of the national defense. The unit has been issued a certain number and kind of aircraft and the necessary supporting materials to perform that mission. The cost of the facilities, equipment, and materials comprising your mission at your base is in the tens of millions of dollars. 

The Air National Guard of the United States (ANGUS) is a reserve component of the Air Force, all of whose members are members of the ANG (10 U.S.C. 101(c)(5)). All federally recognized ANG units and organizations, including your unit, are also units and organizations of the ANGUS. Conceptually, however, they are distinct; the ANG is a state militia organization while the ANGUS is a reserve component of a federal armed force. Members of the ANG thus are members of the ANG of the State, receive federal recognition of that membership and occupy Reserve of the Air Force status as ANGUS members and as such are subject to federal regulation. The above applies to the Air National Guard of the State. 

From the foregoing, it should be clear that Congress has exercised its constitutionally derived power (Art. I, Section 8, Clauses 14 and 16) by enacting laws and regulations governing the organized militia (i.e., state ANG). Such federal legislation and regulations displace conflicting state law under the Supremacy Clause (U.S. Constitution, Article VI, Section 2). 

The two federal military regulations governing fire protection for the Air Force and the Air National Guard are AFI 32-2001 and ANG Supplement 1 to AFI 32-2001. 

These federal regulations clearly supersede state law to the extent that they conflict. 

Moreover, because of the pervasiveness of the federal government’s regulation of the operations and conduct of the Air National Guard, and the dependence and reliance upon the ANG as an essential component of this nation’s defense - visibly demonstrated by the federal government’s commitment to your unit of military resources vital to the nation’s defense - the federal interest in the Air National Guard is so dominant, that the federal government has pre-empted this area: i.e., federal law precludes enforcement of state law concerning the operations, training or mission of the Air National Guard to the extent that enforcement of the state law would produce a result inconsistent with the object of the federal law. 

State law may even complement, rather than conflict with, federal law and regulations governing the state Air National Guard. Your unit is part of your state’s military department which includes all the state’s property, structures, facilities, functions, and personnel. The Adjutant General (AG) usually has the authority: 

* To lease, furnish, maintain and operate bases, buildings, structures, and other facilities for the state ANG, with appropriated federal or state funds, and 

* To determine all services necessary to be performed there. 

State law may require all property of the state and United States to be safeguarded and maintained, with responsibility and accountability for liability for loss, damage, or destruction fixed by the AG as provided in applicable laws and regulations of the federal and state government. 

In recognition of the federal interest in the ANG, state law or regulation usually gives the AG general charge and control of, and regulatory power over all bases and facilities owned, leased, or maintained by the State or United States for use by the state ANG and of all activities conducted thereon. The Installation Commander designated by the AG is in direct charge and control of that installation and must observe all laws, orders, and regulations applicable to the base or other facilities, all activities conducted therein and all persons employed therein. 

State law or regulation may uphold the paramount use of installations for military operations without outside interference. To emphasize the ultimate authority of the Installation Commander, state law may even give the Installation Commander the power to detain any person, who in any way or manner interrupts, molests, or prevents the discharge of military duties of state ANG members on the base. 

At your base, your unit has a fire department with many members who serve full-time. The federal government has authorized and supplied your unit (at a substantial cost) special fire fighting vehicles, trucks and equipment to enable the base fire department to protect all the assets assigned to and used by the unit, including aircraft, structures, equipment and personnel, in performance of the unit’s mission. The federal government also appropriates hundreds of thousands of dollars each year to specially train these firefighters to be better able to perform their assigned duties. In light of this, and the federal government’s reliance on your unit for a vital role in this nation’s defense, it is somewhat difficult to understand how any civilian fire department -- city, town or village; full-time, part-time, or volunteer -- would seek to assert its authority or assume responsibility over military assets which the federal government has furnished, especially where the federal government has expressly provided that the military authorities have ultimate responsibility and control of fire protection for those assets. 

Your supreme authority over your own area, whether or not it is geographically within a local fire district, is provided by federal law which is paramount; and which may even be complemented by state law. Thus, the source of the local fire department’s authority will either be superseded or pre-empted by federal law. 

CONCLUSION

The above has been set forth as source material for your information and use if you ever have a problem in this area. Again, please consult with your Judge Advocate and consider the particular nuances of your state’s law before acting on such a problem. Sometimes a polite but firm explanatory letter to an appropriate civilian official will resolve the matter. You may even consider entering into a Reciprocal Fire Protection Agreement or an MOU, if you deem it appropriate. If the problem is not resolved locally, inform your state Headquarters. 

KWIK-NOTE: This is an area where you sometimes have to assert your authority with local officials firmly, while at the same time maintain good community relations. 
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