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Training Outside the United States


Updated by Major Ramon Morales, July 2001

AUTHORITY: 10 U.S.C. 12301 (b) and (d); Perpich v. Department of Defense, 666 F. Supp. 1319 (D. Ct. Minnesota, 1987), 880 F. 2d 11 (8th Cir. 1989), 496 U.S. 334 (1990).

BACKGROUND

During the mid-1980’s increased training outside the United States was undertaken by the Army and Air National Guard pursuant to the provisions of 10 U.S.C. 12301 (b) and (d).  Several governors viewed these deployments as an extension of U.S. foreign policy rather than military reserve training.  They vocalized, and in a few cases exercised, their statutory authority to either consent or object to the deployment of their respective states’ National Guard forces outside the United States.

To clarify this question Congress enacted legislation in the 1986 DoD Authorization Act, which became known as the “Montgomery Amendment,” which limited the rights of governors to object to such training of their state’s National Guard.  The federal legislation added: 

The consent of a Governor described in subsections (b) and (d) may not be withheld (in whole or in part) with regard to active duty outside the United States, its territories, and its possessions, because of any objection to the location, purpose, type, or schedule of such active duty.

THE PERPICH CASE

Rudy Perpich, Governor of Minnesota, having first allowed Minnesota National Guard units to deploy overseas and return, then filed suit in the U.S. District Court in Minnesota seeking an injunction against the Department of Defense from, in the future, exercising its powers under the Montgomery Amendment and from limiting a governor’s pre-Montgomery Amendment consent authority.  Governor Michael Dukakis commenced similar litigation in Massachusetts.  Their position was that the Montgomery Amendment violated the militia training clause of the U.S. Constitution which states in part:

The Congress shall have power . . . To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of training the Militia according to the discipline prescribed by Congress; . . . . (emphasis added)

The case was unusual in that no contested facts were involved, and the federal courts were free to decide a purely constitutional issue.  The case was tried totally on briefs, arguments and motions, without a trial.

In the U.S. District Court for Minnesota the Court ruled against Governor Perpich, essentially finding:

That the federal Guard was created pursuant to Congress’ Article I, Section 8, power to raise and support armies; that the fact that Guard units also have an identity as part of the state militia does not limit Congress’ plenary authority to train the units as it sees fit when the Guard is called to active federal service; and that, accordingly, the Constitution neither required the gubernatorial veto nor prohibited its withdrawal.

On appeal to the Eighth Circuit Court of Appeals, a three-judge panel agreed with Governor Perpich and reversed.  But on a subsequent hearing before the full Eighth Circuit bench, the three-judge decision was reversed, once again in favor of DoD.  [The Dukakis case received similar treatment in the Massachusetts District Court and in the First Circuit, both decisions being against Governor Dukakis].

THE DECISION

In 1989, the U.S. Supreme Court agreed to hear the Perpich case and afforded expedited treatment.  Briefs were submitted by the parties, as well as by the National Guard Association of the United States and others as “Friends of the Court.”  Each brief advocated a different theory as correct in constitutional law, historical background, and modern day needs.  Only the plaintiff and defendant were allowed to present oral arguments to the Supreme Court.  Following submission of briefs and argument there was much speculation as to what the Court would decide.

On June 11, 1990, the U.S. Supreme Court decided 9-0 against Governor Perpich and in favor of the Department of Defense.  In essentially adopting the theory of the defendants, the Court held that there was harmony between the militia clauses and the army clause resulting in a proper federal interest in maintaining a well regulated and properly disciplined (trained) militia.  The action of the Congress in enacting the Montgomery Amendment was held to not violate any constitutional rights of the states retained by the militia clauses.

The opinion’s syllabus (unofficial) summarizes the decision:

-- Article I’s plain language, read as a whole, establishes that Congress may authorize members of the National Guard of the United States to be ordered to active federal duty for purposes of training outside the United States without either the consent of a state governor or the declaration of a national emergency.

-- The unchallenged validity of the dual enlistment system means that Guard members lose their state status when called to active federal duty, and, if that duty is a training mission, the training is performed by the Army.  During such periods, the second Militia Clause is no longer applicable.

-- This view of the constitutional issue was presupposed by the Selective Draft Law Cases, which held that the Militia Clauses do not constrain Congress’ Article I, Section 8, powers to provide for the common defense, raise and support armies, make rules for the governance of the Armed Forces, and enact necessary and proper laws for such purposes, but in fact provide additional grants of power to Congress.

-- This interpretation merely recognizes the supremacy of federal power in the military affairs area and does not significantly affect either the State’s basic training responsibility or its ability to rely on its own Guard in state emergency situations.

-- In light of the exclusivity of federal power over many aspects of military affairs, the powers allowed to the States by existing statutes are significant.

-- Thus, the Montgomery Amendment is not inconsistent with the Militia Clauses. Since the original gubernatorial veto was not constitutionally compelled, its partial repeal by the Amendment is constitutionally valid.

The net result is that the federal-state relationship within the National Guard, both as to authority and funding support, will continue as in the past.

KWIK-NOTE: Governors cannot withhold consent for ANG training outside the United States.
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