Chapter 9, Discrimination Matters

Section 9-3 Discrimination Complaints - Military

Page 3 


Discrimination Complaints - Military


Updated by Lt Col Dennis J. Veara, September 2002

AUTHORITY:  NGR 600-22/ANGI 36-3, National Guard Military Discrimination Complaint System (30 Mar 01); ANGR 30‑2, Social Actions NGB Program (1 Sep 87); NGR 600-23/ANGR 30‑12, Nondiscrimination in Federally Assisted Programs (30 Dec 74); AFI 90-301, Inspector General Complaints (30 Jan 01).

POLICY
The Equal Opportunity and Treatment (EOT) program is designed to ensure equal opportunity in support of mission readiness for all Air National Guard personnel.  Air National Guard technicians in civilian technician status are covered by a different program. See the topic in this Deskbook entitled DISCRIMINATION COMPLAINTS ‑ TECHNICIAN.

It is National Guard policy to conduct its affairs free from wrongful discrimination, and to provide equal opportunity and treatment regardless of color, national origin, race, ethnic group, religion or sex.  This policy also prohibits sexual harassment and it prohibits retaliation for participating in the EOT complaint process. Commanders are required to take appropriate action to eliminate discrimination and its effects.  Commanders should also ensure that all personnel are advised of EOT policies and complaint procedures.

COMPLAINT PROCEDURE

Each unit Commander must ensure that personnel can present discrimination complaints without fear of retaliation.  The Commander is assisted in this responsibility by the EOT staff.

Discrimination complaints that are filed by National Guard members are first handled by an administrative process through the chain of command.  The emphasis in the process is to attempt to resolve complaints at the lowest level, and to reinforce command responsibility in managing complaints, in rendering decisions, and in achieving timely and reasonable resolution of these complaints.  All discrimination complaints MUST BE IN WRITING for them to be acted upon, and must identify the kind, date and act of discrimination, the alleged discriminating official(s) or person(s), and the requested corrective action.  Very often, as a practical matter, a complainant will initially make a complaint orally, rather than in writing. Complaints must be filed within 180 days of the alleged action. Commanders should direct complainants to the Military Equal Opportunity office for assistance in drafting proper written complaints.

Once a written complaint is made, the OFFICIAL COMPLAINT file is established.  The written complaint should be referred for processing to the lowest appropriate command level, using the NGB Form 333.

If the Commander is the named discriminating official, the complaint should be filed at the next higher level of the chain of command.  Although an individual may initially submit a complaint at any level, to include the Adjutant General or the National Guard Bureau, such complaints will normally be referred back to the lowest command level for initial inquiry and attempts at resolution.  If a complaint is accepted, with advice from the Military Equal Opportunity officer and the Staff Judge Advocate, Commanders can accept the complaint for processing or dismiss the complaint for procedural reasons or because it does not fall within the purview of the Military Discrimination Complaint System. If a complaint or part of a complaint is dismissed the commander will nevertheless refer the complainant to the proper source for assistance or take other corrective action. The Commander will initiate a fact-finding inquiry and will attempt to resolve the complaint.  This fact-finding inquiry usually should initially be an inquiry rather than a full‑blown investigation.  The Commander should not personally conduct the inquiry, but rather should appoint an Investigating Officer (IO) who should be senior in grade or rank to, and not from the same squadron as the alleged discriminating official(s) or person(s).  The selection of the IO can be based upon the particular circumstances of each complaint, including the identities of the complainant and the alleged discriminating officials(s) or person(s), the type of discrimination alleged, and the Commander’s own good judgment.  The Commander should direct the inquiry by letter, which must include the following contents:

1. 
Cite ANGI 36-3 as authority for the inquiry (see para 3-5);

2. 
Appoint the IO;

3. 
Indicate the scope and particular nature of the allegations and matters to be inquired into;

4. 
Direct the IO to make findings of fact, and whether to make conclusions and recommendations;

5. 
Indicate any special instructions pertinent to the particular inquiry;

6. 
State that the letter is authority for the IO to interview any witness and have access to all information and documents the IO deems pertinent to the inquiry; and

7. 
Direct a time by which the inquiry should be concluded and when the written report of the inquiry must be submitted to the Commander.

Before drafting this letter, the Commander should consult with the Staff Judge Advocate.  Additionally, after the IO is appointed but before the IO begins the inquiry, the IO should consult with the Staff Judge Advocate for advice on conducting the inquiry.  Before and during the inquiry and investigation, Commanders, IOs and Staff Judge Advocates are strongly encouraged to read and use the guidance and materials contained in the topic in this Deskbook entitled INVESTIGATIONS AND INQUIRIES; and also the topic entitled SEXUAL HARASSMENT, if that is the type of discrimination alleged.

Resolution consists of corrective measures or other actions, which in the commander’s judgment satisfy the Complainant and/or correct the deficiency such that the Complainant withdraws the complaint. If the matter is resolved the actions taken should be documented in the file and claimant should withdraw the complaint in writing.

If the complaint remains unresolved at unit level, the complaint will proceed through the chain of command.  Each successive Commander will document the specific action taken to review the facts and the attempts to resolve the issues.

If the case proceeds through the chain of command unresolved to the Adjutant General, the Adjutant General will review the chain of command inquiry and will direct a formal investigation if an investigation has not been completed by a lower-level commander, or as necessary to ensure legal sufficiency.  The Report of Investigation must be in the format specified by the National Guard Bureau and must contain a thorough documentation of relevant testimony, exhibits, facts, and analyses of the issues.  The investigation will result in a recommended finding of whether or not discrimination occurred and recommended corrective action. In the conduct of the investigation, Adjutants General may use their own resources or may request the services of a National Guard Bureau investigator.

The Adjutant General will appraise the case, and using the Report of Investigation, will meet with the complainant to attempt resolution of the complaint.

An Administrative Review of each case will be conducted by the National Guard Bureau to ensure compliance with applicable law or regulation.  The review will be conducted by NGB-EO and coordinated with NGB‑JA and the Air Directorate, NGB. The case file will include a copy of the original complaint, chain of command inquiry report, Report of Investigation, report of resolution achieved, remedial action taken and any other action taken in disposition of the complaint.  (See ANGI 36-3, Ch. 4). Such a review is a procedural requirement for all cases, whether or not requested by the complainant.

In the unusual event that an Administrative Review reveals deficiencies in compliance with law or regulation, the case will be returned to the State for appropriate corrective action.  NGB issues the final decision letter.

COMPLAINTS ALLEGING DISCRIMINATION BY A SENIOR OFFICER
All allegations of discrimination made against a general officer or general officer select must be referred to the State IG or NGB-EO for forwarding and processing through IG channels to SAF/IGS, in accordance with AFI 90-301.  Allegations against colonels or colonel-selects will be processed in accordance with ANGI 36-3 through regular channels, but must be reported through IG channels to SAF/IGS.

PRACTICAL TIPS
The entire administrative process of a discrimination complaint has been explained to provide unit Commanders better perspective of their role in the process, and to reinforce the principle that all reasonable attempts should be made to resolve these complaints at the lowest level.  Commanders are well‑advised not to merely document the complaint record and forward it to the next higher Commander; but rather to roll up their sleeves, find out what led to the complaint and correct it if possible; or determine that the complaint is without merit with a sound basis for that determination.  In other words, RESOLVE IT AT YOUR LEVEL IF AT ALL POSSIBLE.  In either case, the Commander must advise the complainant of the result of the inquiry or investigation and should ask complainants if they are satisfied with that Commander’s proposed resolution of the complaint.  Whether the answer is yes or no the complainant should so indicate in writing.  By asking if the complainant will be satisfied with your proposed resolution of the complaint you are not seeking the complainant's permission to take the action. But if the complainant is satisfied, the case will be over and not go forward once you take that action.  Ask unsatisfied complainants what they want done or what they would do if they were you.  The answer might surprise you or give you some ideas.  The point is if you can resolve the complaint satisfactorily to the complainant and consistent with your view of appropriate action to the alleged offender, do so, even if the ultimate resolution was not your original proposed solution.  The case will then either be closed, or the record, properly documented showing all reasonable attempts at resolution at that level, will be sent forward. Successive Commanders should return the record to the forwarding Commander if they are not satisfied that all reasonable attempts at resolution have been made or that the record is not properly documented.

Because of the requirements for a properly documented record, the potential for further administrative and judicial processing of the complaint, Commanders are well‑advised to bring their Staff Judge Advocates into the process as soon as possible after a complaint is received.  They should also ensure that their Staff Judge Advocate reviews each record of a discrimination complaint for legal sufficiency before it is forwarded to the next higher command level.

Consult ANGI 36-3, which provides guidance for the preparation, organization, and submission of military discrimination complaint case files.  

KWIK‑NOTE:  Promptly and thoroughly investigate military discrimination complaints, and attempt to resolve them at the lowest level.
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