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Car Rentals by National Guard Members
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Updated by Lt Col  Lt Karunesh Khanna, August 2002

AUTHORITY: Title 32, United States Code; Public Law 105-264, Travel and Transportation Reform Act of 1998 (TTRA); Under Secretary of Defense (Comptroller) Memorandum, Implementation of the Travel Card Requirements Contained in the Travel and Transportation Reform Act of 1998 (TTRA) (18 Feb 00); 64 Fed. Reg. 3054, GAO Final Rule re: Mandatory Use of the Travel Charge Card (19 Jan 00); Joint Federal Travel Regulations (JFTR); OpJAGAF 1996/44, Use/Status of Rental Cars While on Temporary Duty (29 Mar 96); OpJAGAF 1988/26, Car Rental Discounts – Privilege Membership Club Benefits (11 Apr 88); OpJAGAF 1984/39, Propriety of Spouse Accompanying Member in Rental Vehicle on TDY (24 Jul 84); Office of Government Ethics Opinion 86x7, 22 July 1986; applicable state law. 

INTRODUCTION 

Rental of motor vehicles from commercial rental companies by National Guard members in a Title 32 duty status can cause a number of problems for Commanders. Generally, members of the National Guard are considered to be “employees of the federal government” while engaged in training or duty under sections 316, 502, 503, 504, or 505 of Title 32. In such cases, the members are covered by the Federal Tort Claims Act and are protected from personal liability, as they are under Title 10, provided they are acting “within the scope” of their employment. This protection, however, does not apply if the member is performing a state function or is in a state status other than the above (e.g. State active duty in support of a state function). In such cases, state law should be consulted in advance of the car rental to see if similar protection exists under state law. Therefore, it is important for the Commander to be sensitive to the potential liability members of the National Guard face when renting vehicles in support of a unit mission. 

THINGS TO CONSIDER 

First, the Commander should consider how members pay for authorized rental cars.  Commanders should ensure that members use the government-sponsored, contractor-issued travel charge card for all expenses arising from reimbursable official government travel, including car rental.  Not only is use of the travel card mandatory for such expenses, using it for a rental car entitles the member to collision damage coverage for the actual cash value of the damage to the rental car.  This coverage is offered worldwide and will preclude many travelers from filling out long insurance forms prior to renting a car.  To qualify for the auto rental insurance, the traveler must decline the car rental company’s collision damage waiver (CDW/LDW) option, or similar provision, if offered by the car rental company.  This is collision damage coverage only.  It does not cover injury to persons, nor to property other than the rental car.

Second, Commanders should ensure that members use the special government rates negotiated by the Military Traffic Management Command (MTMC) by having the Contract Travel Office (CTO) make the car rental reservation.  Only “compact” size cars should be authorized unless the number of passengers or mission requires a larger size.  If the member procures a rental car through a source other than the CTO, the member’s reimbursement will be limited to the cost of the rental if it had been procured through the CTO or the actual cost of the rental, whichever is less.

Some rental car companies also offer the government rental rate to members even when traveling on unofficial or personal business.  A member may use such discounted rates if the member discloses that he is not traveling on official business, if the government rate is offered to all federal government employees for personal travel, and unless the member’s official duties involve doing business with the car rental company so as to create an actual conflict of interest.

Third, Guard members belonging to rental company “membership clubs” may use club benefits such as upgrades, free weekend rental certificates, hotel or meal coupons, etc. to the extent that the benefits flowing from club membership are the direct result of the member maintaining the membership at personal expense and not as the result of official travel. (In other words, members must pay the annual membership fee out of their own pockets). “As long as the fees associated with club membership are borne by the member and not the U.S. Government, we do not believe that the Government has any entitlement to the benefits which accrue simply because a club member used one of his or her “chits” while on official travel.” OpJAGAF 1988/26. 

Fourth, the Commander must be concerned about damage to these vehicles. Accidents happen. Rental vehicles are damaged. However, for TDY personnel in a status listed above on orders authorizing the rental vehicle, a rental car agreement has been negotiated by the Military Traffic Management Command (MTMC). Any vehicle rented by a company which is a signatory to the agreement has automatic full insurance coverage and the member should not pay for Collision Damage Waivers (CDW) when the vehicle is being rented.  If the member does pay for CDW for a rental within the United States, the member will not be reimbursed. In addition, the government-sponsored, contractor-issued travel charge card provides this coverage worldwide, but only if the member does not pay for CDW. And finally, members may have this coverage as part of their personal auto policy. Commanders should establish a program to assist the members of the unit in reducing their exposure to risk without needless expense.  If a member is required to reimburse the car rental company for damage to the rented car, the Government will reimburse the member for those costs so long as the damage occurred in the performance of official duty. 

Fifth, the Commander must be concerned with injury to persons. Members are often encouraged by rental agencies to purchase Personal Accident Insurance (PAI), which provides a stated amount of liability insurance for loss of life and medical benefits. However, for a member in a Title 10 or Title 32 status, the MTMC rental agreement provides liability coverage. 

Members in any other status should be advised to check their personal auto policy to determine if they are covered in the event of an accident while driving a rental car in support of a National Guard mission. Depending on State law and their status when the accident took place, members may have personal exposure for injuries to others if they were negligent. 

Note that when a member is authorized a rental car in the CONUS or its territories, any extra insurance offered by the rental companies and taken by the member is not reimbursable. The cost of buying extra insurance to provide full coverage collision insurance outside the CONUS or its territories is reimbursable. 

Sixth, the Commander may be concerned about spouses or others riding along with traveling members in an authorized rental car.  However, the Air Force position is that if a member rents a vehicle to use for TDY travel, his or her spouse, or for that matter, anyone else, may ride along as a passenger in the vehicle when the vehicle is an authorized means of conveyance for TDY travel.  OpJAGAF 1984/39, 24 July 1984

CONCLUSION 

These issues should be reviewed with the Staff Judge Advocate to determine what exposure members of the unit have when driving a rental vehicle on National Guard business, and whether incurred expenses are reimbursable. Moreover, in the event of damage to the vehicle, or injury to other persons or the member, issues of Reports of Survey, Line of Duty Determinations, Medical Benefits, Scope of Employment and Federal Tort Claims Act indemnification may arise and should be discussed with the Staff Judge Advocate. 

KWIK-NOTE: Weigh carefully the decision to authorize a rental car to members on TDY orders. Supplement this topic with applicable state law. 
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