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AUTHORITY: Executive Order 9397; Title 5 of the United States Code; 10 U.S.C. 972; 10 U.S.C. 1074a; 10 U.S.C. 1201 and 1203-1207; 10 U.S.C. 1219; 10 U.S.C. 1448; 10 U.S.C. 8013; 21 U.S.C. 812; 32 U.S.C. 318; 32 U.S.C. 502(f); 37 U.S.C. 204(g) and (h); 38 U.S.C. 1110; 38 U.S.C. 1131; National Defense Authorization Act for Fiscal Year 2002, Public Law 107-107 (Dec 28, 2001), {642; The Paperwork Reduction Act of 1995; AFPD 36-29, Military Standards (1 Jun 96); AFI 33-332, Air Force Privacy Act (8 Nov 2000 );  AFI 36-2910, Line of Duty (Misconduct) Determination (4 Oct 2002); ANGI 36-2910, Line of Duty and Misconduct Determinations (31 May 1996); DoDI 1332.38, Physical Disability Evaluation (14 Nov 96); DoDD 1332.18, Separation or Retirement for Physical Disability (4 Nov 96); AFH 41-114, Military Health Services System Matrix (1 Mar 97); System of Records Notice F036, Military Personnel Records System. 

INTRODUCTION 

Federal laws require a determination of whether certain diseases, injuries, illnesses or death suffered by a military member 1) existed prior to services and if so was an EPTS condition aggravated by military service; 2) was incurred while in a line of duty status or 3) was a result of a member's own misconduct. The purpose of conducting a Line of Duty (LOD) or misconduct investigation is to protect the interests of the United States and the interests of the military member so that government benefits are awarded justly and in accordance with applicable law and regulations. 

The determination is important to resolve whether certain statutory rights or benefits accrue to military members, dependents or survivors. Air National Guard LOD determinations are binding for most benefits administered by the Department of Defense, except for disability processing. They are not binding on other federal agencies, although normally those agencies will concur with Air National Guard findings. LOD findings help to determine eligibility for physical disability retirement, eligibility for medical care, pay and allowances, Veterans Administration (VA) benefits and civil service preference. 

LOD determinations cannot be used by Command for disciplinary action. Commanders should note that an LOD proceeding is neither a substitute for, nor a bar to, such disciplinary action as may be warranted.  The judicial process is the appropriate avenue for disciplinary actions and is separate and distinct from the LOD determination.  Though, in some situations, it may be appropriate for Command to conduct disciplinary actions at the same time the LOD is being initiated and determined. LOD determinations are not a bar to medical treatment nor does an LOD determination allow the United States to recoup medical care costs from the military member.

Congress set up the standard of Line of Duty for purposes of laws administered by the VA at 38 U.S.C. 105.  The Air Force and Air National Guard use this statutory definition as a guide: 

An injury or disease incurred during active military ... service will be deemed to have been incurred in line of duty and not the result of misconduct when the person ... was, at the time the injury was suffered or disease contracted, in active military service, whether on active duty or on authorized leave, unless such injury or disease was the result of the person's own willful misconduct .... 

AFI 36-2910 and ANGI 36-2910 implement the statutory requirements. 

LOD investigations involve two separate determinations: line-of-duty status and misconduct status. There is little connection between the two except that when an injury or disease is determined to be the result of misconduct, it is automatically not in line of duty.
PRESUMPTIONS AND EVIDENTIARY STANDARDS 

PRESUMPTIONS 

There is a presumption of LOD status when an illness, injury, disease or death is sustained by a member in an active duty or IDT status.

The presumption is rebuttable when:

     
1.  A medical officer diagnoses that the illness, injury or disease existed prior to military service

2. A formal investigation determines that the illness, injury, disease or death:

a. Was proximately caused by the member’s misconduct, or

    
b. Was incurred while the member was AWOL.

We also presume that members are mentally responsible for their acts unless there is contrary evidence. This presumption usually means that it is unnecessary to pursue the issue of mental responsibility.  However, when there is credible evidence of lack of mental responsibility, the issue must be resolved.  Members may not be held responsible for their misconduct and its foreseeable consequences if, as a result of mental disease or defect, they lack substantial capacity either to appreciate the wrongfulness of the conduct or to conform the conduct to the requirements of law. Mental disease or defect does not include, for example, mental impairment as a result of knowingly ingesting a hallucinogen. 

EVIDENTIARY STANDARDS 

The evidentiary standard in LOD determinations is the preponderance of evidence. LOD and misconduct determinations should be made on the basis of all evidence, both direct and indirect. 

1.  Direct evidence is that based on actual knowledge or observation of witnesses. 

2.  Indirect evidence is facts or statements from which reasonable inferences, deductions and conclusions may be drawn to establish an unobserved fact, knowledge or state of mind. 

3.  There is no distinction between the value of direct and indirect evidence. 

The burden of establishing that an injury or disease not contemporaneously reported was in line of duty rests with the person asserting the claim. Ordinarily, proof of the validity of a claim can be found in Government records, but in situations where official records or other evidence which may prove or disprove the validity of a claim cannot be produced from Government files or elsewhere, the claim must be denied. 

WHO MAY BE SUBJECT TO LOD DETERMINATIONS

Status of the military member is critical in the Line of Duty determination.  With Guard and Reserve military members transitioning from civilian status to Title 32 or Title 10 and back to civilian status frequently, Chapter 3 of AFI 36-2910 provides guidance as to functional area responsibilities and how LOD process should flow.  

NOTE: If you have questions regarding the applicability of Chapter 2 or 3 to ANG members in a Title 10 status, be advised there is not an updated ANG/DP supplement to AFI 36-2910 to help answer those questions.  It is being suggested by those ANG/JA members who have been involved with the LOD process from an administrative perspective, that the ANG member and the government are both benefited by applying Chapter 3 to all ANG military status situations (i.e. AGR, Title 32, Title 10, etc) where a possible LOD exists. The use of the AF Form 348, which provides a description of the member’s illness, injury or disease and the date it occurred, is available to all Air Force medical providers regardless of location.  The applicable use of the AF Form 348 and the processing of that form for informal and formal LODs through the ARC member’s MPF to HQ ARC/DP, IAW Chapter 3, ensures consistency in processing and accountability of all ARC members.  

The following military personnel may be subject to LOD determinations:

1.  Active duty Air Force members.

2.  Members of the ARC who die, or incur or aggravate an illness, injury or disease while on published orders for any period of time or while on inactive duty and when traveling directly to or from the place the member performs active duty, or inactive duty for training (IDT).

3.  United States Air Force Academy (USAFA) cadets.

4.  Air Force Reserve Officer Training Corps (AFROTC) cadets who die, or incur or aggravate an illness, injury or disease while performing military training.

WHEN AN LOD IS REQUIRED 

AFI 36-2910, Chapter 1 identifies five (5) situations when the LOD process MUST be initiated, whether the member has been hospitalized or not, but when the member’s illness, injury or disease results in:

1.  The death of a member.  In every case where a member dies on active duty, at a minimum, an AF Form 348 must be accomplished.  An Administrative Determination is not applicable in a death situation.

2.  Inability to perform military duties for more than 24 hours. 

3.  Likelihood of permanent disability. 

4.  Medical treatment of a member of the ARC regardless of the member’s ability to perform military duties.

5.  The likelihood of an ARC member applying for incapacitation pay.

Chapter 3 supplements the Chapter 1 list by identifying six situations when an Informal LOD determination is required for ARC members: 

1.  When there is a likelihood an ARC member may apply for incapacitation pay.

2.  When the case involves service aggravated EPTS medical conditions.

3.  When the medical condition involves a disease process such as coronary artery disease, cancer, diabetes mellitus, etc. or,

4.  All cardiac conditions, including heart attacks, rhythm disturbances, etc.

5.  When the member has been hospitalized.

6.  When the member requires continuing medical treatment or treatment in a civilian hospital.

POSSIBLE LOD DETERMINATIONS 

1.  In Line of Duty.  The ARC member was in a duty or direct travel status and disease, injury, death or aggravation was not due to the member’s own misconduct.

2.  Not in Line of Duty - Existed Prior to Service (EPTS) – NO aggravation: where there is clear evidence that a disease or injury, or the underlying condition causing it, existed before the members entry into military service and was not aggravated by service.

3.  Not In Line of Duty, Not Due To Own Misconduct: disease, injury or death was incurred during a period of AWOL (or during a material deviation from an authorized travel route) or off-duty, but was not proximately caused by the member's own misconduct. 

4.  Not In Line of Duty, Due to Own Misconduct: disease, injury or death proximately caused by member's own misconduct regardless of whether the member was AWOL. 

The LOD issue will often surface when there are injuries to a member while en route to a UTA, but the member detoured from the most direct route to drill; or the member is injured on Saturday night of a UTA weekend, if the member resides in the vicinity of the duty location.  Members remaining overnight at or in the vicinity of the place where inactive duty training is to be performed immediately before serving on duty are entitled to LOD benefits, if the duty location is outside reasonable commuting distance from the member’s residence.  Thus, depending on the location of duty and the member’s residence, some drill status members who are injured on Friday or Saturday nights prior to performing UTAs may be entitled to LOD benefits. 

TYPES OF LOD DETERMINATIONS 

The line of duty determination should be made by the medical office that first provided treatment or who is assigned nearest to the civilian facility that first provided treatment and is made one of three ways: 

1. ADMINISTRATIVE DETERMINATION: This is made by a medical authority and is entered in the member's health record when:

a. The medical diagnosis is that an illness, injury, disease or the underlying condition causing it, existed prior to entry into military service, or between periods of services, and was not aggravated by services.; or

b. Clear evidence indicates that the member was in a duty status at the time of the injury, and the injury was not incurred while the member was absent without authority and was clearly not due to the member’s misconduct

1.  Characterized as a hostile casualty;

2.  Incurred as a passenger in a common carrier or military aircraft;

3.  Clearly not involving misconduct or caused by abuse of drugs or alcohol;

4. A simple injury (e.g. sprain, contusion or minor fracture which is not likely to result in permanent disability).   

Administrative determinations are made in the majority of LOD cases. If the medical officer makes the determination that the illness, injury, disease or underlying condition causing it existed prior to entry into military service or between periods of service and was not aggravated by service, he or she documents this finding in the member’s medical records with an entry of “EPTS, LOD NOT Applicable.”  If the medical officer makes an Administrative determination of LOD based on one of the reasons enumerated in 1 (b) above, in these instances, the medical officer does not have to make any entries in the member’s records or initiate any forms.  

2.  INFORMAL DETERMINATION: This determination is initiated when an administrative determination is not appropriate but an LOD determination is required.  An LOD is processed as an informal determination unless a formal determination is required because the Staff Judge Advocate nonconcurs with the Commander’s finding of “In the Line of Duty.” The medical officer initiates an AF Form 348 providing a narrative of the member’s medical condition.  The medical officer DOES NOT make an LOD determination

An Informal Determination should not be used when there is doubt or possible aggravation of a known or unknown pre-existing condition. 

An Informal Determination can be turned into a Formal Determination by the Commander recommending an investigation be conducted.  If, as a result of the commander’s investigation of the informal Determination the preponderance of the evidence the Commander finds:

1. That the illness, injury, disease, aggravation or death occurred while the member was absent without authority or

2.  Is due to the member’s own misconduct. 

The Commander can make a recommendation to higher authorities that a Formal Determination be made.  This recommendation is noted on the AF Form 348. 

Table 2.3 Overview of Informal Determination Process, AFI 36-2910

	If the Commander’s 

Recommendation Is:
	If SJA’s

Recommendation Is
	And Appointing Authority
	Then

	In the Line of Duty
	Concur
	N/A
	Case is Finalized

	In the Line of Duty
	Nonconcur
	Finds In Line of Duty
	Case is Finalized

	In the Line of Duty
	Nonconcurs
	Appoints IO
	Formal Determination Process initiated

	Not in the Line of Duty
	Concurs
	Appoints IO
	Investigation is Begun

	Not in the Line of Duty
	Nonconcurs
	Finds In Line of Duty
	Case is Finalized

	Not in the Line of Duty
	Nonconcurs
	Appoints IO
	Formal Determination Process Initiated


3.  FORMAL DETERMINATION: This determination is required when neither an Administrative Determination nor an Informal Determination can be made. A formal determination is made by a higher authority and should be made:

a. In cases of strange or doubtful circumstances, suspected misconduct, or willful negligence.

b.  
While the member was absent without authority.

c.
When the Commander believes the circumstances should be fully investigated.

b. When agreement on the line of duty determination differs.

Formal Determinations are recorded on DD Form 261, Report of Investigation, Line of Duty and Misconduct Status and processed IAW AFI 36-2910.

Table 2.4 Overview of Formal Determination Process, AFI 36-2910

	If IO recommends finding that injury or disease occurred
	Appointing Authority
	Reviewing Authority, Who is Not also Approving Authority
	Reviewing Authority, Who is Also Approving Authority
	Approving Authority

	In Line o Duty, OR Not In Line of Duty
	Can return case for more investigation; or recommend approval or disapproval, and forward to Reviewing Authority
	Can return case for more investigation; or recommend approval or disapproval, and forward to Approving Authority
	Can return case for more investigation; or approves or disapproves.  Case is Finalized
	Can return case for more investigation; or approves or disapproves.  Case is Finalize.


DUTY STATUS 

Generally, most members of the ANG fall into one of two types of duty status. The first is inactive duty training (UTA, SUTA, EQT, AFTP) under 32 U.S.C. 502 which here will be collectively referred to as "UTA." The second is full-time National Guard duty, which includes school tours, and is under 32 U.S.C. 316, 32 U.S.C. 502, 32 U.S.C. 503, 32 U.S.C. 504 or 32 U.S.C. 505.  It will be collectively referred to here as "FTNGD."  Remember, the member must be in a duty status before the LOD status becomes an issue; and whether the member is in a UTA or FTNGD status, and if in FTNGD status, the duration of that status, may determine the benefits to which the member is entitled.  

As previously stated, even if the injury or disease was sustained or incurred in a duty status, if it was caused or resulted from the member's own misconduct or existed prior to service (EPTS) and was not aggravated by such service, no benefits may be received. 

WHO INITIATES THE LOD PROCESS 

Chapter 3, LOD Determination Procedures for Members of the Air Reserve Component, AFI 36-2910 is new.  It requires a prompt completion of an LOD and notice not to separate or retire an ARC member while the LOD is pending.  In addition to this AFI guidance, USAF/DPXJ draft guidance dated 9 Oct 02 provides that regardless of the reason for demobilization, any ARC member who requires medical testing or treatment may, with the member’s consent, be continued on Title 10, 12302 in order to complete the testing and/or treatment.  This same memorandum outlines the procedure for requesting continued mobilization by the ARC MPFs.  If the ARC member decides to be demobilized, USAF/DPXJ requires the ARC member be thoroughly briefed regarding the ramifications of his/her decision and puts dual responsibility on the SJA and SG  (i.e. Medical Officer) to ensure the ARC member signs a statement acknowledging exactly what medical are is or is not available to the member prior to the initiation of the ARC member’s demobilization.  

The ARC member’s servicing MPF must keep track of LODs since the MPA has overall responsibility for the management and processing of LOD determinations.  Unit SJA and servicing MPF should ensure a copy of the current ANG Personnel guidance is reviewed to ensure the member’s extension request is processed accurately and timely.   

It is the ARC member’s responsibility when TDY to immediately notify the ANG Liaison attached to the TDY location or immediate TDY unit commander of any illness, injury, or disease incurred while in a duty status.  Upon return to his/her home station, the member will also notify their home station medical facility or supervisor/commander.  If the illness, injury or disease occurs while at home station, the ARC member must immediately notify his/her supervisor or medical facility.  This notification must occur within 30 calendar days of incidence.  Failure to notify the medical facility or the member’s supervisor/commander within 30 calendar days may lead to loss of benefits.  (ANGI 36-2910, Section 1.9 and 3.1, 31 May 1996)
Another significant ARC change in Chapter 3 of AFI 36-2910 is the affirmative responsibility that is placed on the Medical Officers, Commanders, SJAs and Air Staff member when he or she learns of an ARC member’s illness, injury, disease or death that may warrant an LOD determination.  This affirmative responsibility existed under Chapter 2, but is now specifically applicable to the ARC through Chapter 3. Although AFI 36-2910 does not specify what “timely manner” means, Table 2.1, Goals for Completing Line of Duty Determinations, provides insight as to how quickly the LOD determination process should take.  

STAFF JUDGE ADVOCATE REVIEW 

The SJA has an affirmative duty to follow through upon knowledge of a potential LOD situation regardless of the duty status r duty location of the member.  The Commander should ensure that the Clinic routinely copies the SJA on all Administrative LOD Determinations, so the SJA can monitor compliance with the regulation and determine the propriety of payment of the member's medical bills and other LOD benefits. When an Informal Determination and Commander Investigation is conducted, the SJA reviews the Commander’s recommendation for legal sufficiency.  If a formal determination is initiated by higher authorities, the SJA at that level serves as a legal advisor to the Investigating Officer.  The SJA will also review the Investigating Officer’s findings and recommendations for legal sufficiency. 

HOW THE DETERMINATION IS MADE 

What is a "disease" or "injury" is usually a medical determination. 

Careful review of the facts with the Staff Judge Advocate is essential to ensure that an injured person has the full protection of the regulation. In addition, the Commander has a duty to protect the government's interests and avoid the obligation of government funds when the member was not in a duty status or the member was injured as a result of the member's own misconduct. A member would not be in line of duty, for example, if the member was intoxicated during annual training and as a result of the intoxication was injured; or, the member initiates a fight and is injured during the fight. 

Finally, any injury to a member of the National Guard should be investigated as quickly as possible. Memories fade as time passes. Timely documentation of the facts surrounding the incident is necessary to insure that the interests of the member and the government are protected. Under ANGI 36-2910, the appointing authority is to inform the investigator to consult with the Staff Judge Advocate (SJA) for advice on appropriate duties and procedures.

Note that 10 U.S.C. Section 1219 provides that a member of the armed forces (including ANG personnel for LOD purposes) may not be required to sign a statement relating to the origin, incurrence or aggravation of a disease or injury claimed. Any such statement taken in an LOD investigation in violation of 10 U.S.C. 1219 is invalid and may not be used to reach a decision in the LOD determination. The member must be advised of this right, but can voluntarily waive it and consent to sign such a statement. 

If an In Line of Duty finding is made, the member is entitled to various benefits such as medical care and incapacitation pay. 

PERIOD OF COVERAGE 

LOD benefit coverage begins and ends the same for UTA and FTNGD status. The member generally is covered for injuries and diseases sustained or incurred from the time the member leaves home with the intention of going directly to the place where ordered to perform duty. The duty status continues until completion of the tour of duty upon leaving the duty station and returning directly home. 

Once a member is released at the end of an FTNGD tour, after going directly to the member's home and arriving there, the LOD benefits coverage ceases, even though the orders are for 24 hours on the last day of the tour. 

A common FTNGD situation is where a tour is from, for example, 1 August to 5 August (consecutive days). If the member is authorized to return home each night, there is still coverage for LOD benefits if an injury is sustained or a disease is incurred on 3 August at 1900 hours while playing softball at home. This is because the absence from the duty station was with authority and the member was still in an FTNGD status because, in the example, the injury or disease occurred after the tour started and before it ended. 

Remember, however, an injury occurring on Saturday night after the Saturday UTAs and before the Sunday UTAs may not entitle the member to LOD benefits, if the member resides within commuting distance of the duty location. 

REINVESTIGATION


If new and significant evidence indicates a likelihood of error when making a final LOD determination, 

Appointing Authority or higher may direct a reinvestigation.  The member or next of kin may request the reinvestigation within 45 days of receipt of the final LOD Determination.  Written application, to include the new and significant evidence should be attached to the member’s LOD and sent to the Appointing Authority.  The servicing MPF should be copied.  The processing of the reinvestigation request, how to conduct the reinvestigation and documentation of the reinvestigation is set forth in Chapter 4 of AFI 36-2910.

BENEFITS 

UTA STATUS OR ACTIVE DUTY 

Injuries sustained or aggravated, or diseases incurred in Line of Duty,, is in UTA status, or is traveling directly to or from the place where duty is to be performed, or is remaining overnight in the vicinity of duty outside reasonable commuting distance from his or her residence entitle the member to medical and dental care and a portion of monetary pay and allowances.  The amount of pay and allowances will not exceed the total of pay and allowances due the member for a similar period of active duty, nor will such pay be paid for more than 6 months unless approved by the Secretary of the Air Force (SAF).  Additionally, the monthly entitlement may not exceed the member’s demonstrated loss of earned income from nonmilitary or self-employment. 

 ANGI 36-3001, Military Entitlements, Attachment 2, (31 May 1996) provides a sample briefing of financial entitlements for ANG members, and ANGI 36-301, Attachment 4 provides the member with a letter format for requesting Incapacitation Pay LOD determinations.  37 U.S.C. 204, Chapter 3 provides additional guidance for questions related to LOD entitlements for ANG members on active duty for 30 days or less, more than 30 days, or in Title 32 status while performing military duty.

Title 10 U.S.C. 1448, Application of Plan and Section 643 of the National Defense Authorization Act for Fiscal Year 2002, Public Law 107-107 (28 Dec 2001) provides that surviving dependents of a member who dies on active duty ad in the line of duty, may be eligible for benefits under the Survivor Benefit Plan.
VA DETERMINATIONS 

The VA will make an LOD determination in addition to the military LOD determination for purposes of entitlement to VA benefits. In practical terms, the VA usually uses the military LOD determination if the military has found "In Line of Duty," but where there has been no such finding, as in most death cases, the VA will separately make the determination. In short, there may be an "In Line of Duty" finding for VA benefits only, by the VA, even if the military made an "In Line of Duty" determination. 

INFORMATION ON INCAPACITATION PAY

See ANGI 36-3001, Air National Guard Incapacitation Benefits (31 May 1996)

SURVIVOR BENEFIT PLAN

As a result of recent legislation, if a member dies on active duty and in the line of duty, his or her surviving dependents may be eligible for benefits under the Survivor Benefit Plan. 

NOTIFICATION OF MEMBER

The ARC member’s servicing MPF will provide him or her with a copy of the LOD determination and investigation.  Legal reviews of the LOD determination are not to be given to the member or family member in the event of the member’s death.  The servicing MPF should advise the member of the “Reconsideration Process.”  Sample notification letters are provided in AFI 36-2910.  

VICTIMS WITNESS ASSISTANCE PROGRAM

SJAs should be aware of state or federal Victims Witness Assistance Program protections and their applicability in limited LOD situations.  For example, the rape of a member while on military duty.

KWIK-NOTE: When a member is injured or becomes ill during a duty period, an LOD determination usually needs to be made. Use this topic to assist in LOD determinations. 

KEY DEFINITIONS 

1. 
Administrative Determination:  medical determination of LOD.  Used in limited situations (i.e. battle casualties, disease of natural origin, simple injury and conditions that existed prior to service).

2.  Existed Prior to Service (EPTS):  term added to a medical diagnosis where there is clear evidence that an illness, injury or disease, the underlying condition causing it, existed before the member’s entry into military services, and was not aggravated by military service.

3.  Incapacitation Benefits:  ARC member entitlement for compensation for incapacitation or loss of civilian earnings because of LOD.

4.   Misconduct: intentional conduct that is wrongful, improper, or willful neglect.

5. Proximate Cause: the cause that in a natural and continuous sequence unbroken by an independent and unforeseeable new cause, results in the disease, injury or death, and without which, it would not have occurred; the primary moving cause or predominating cause; the connecting relationship between the intentional misconduct or willful neglect and the disease, injury or death. 

6.  Preponderance of the Evidence: the greater weight of credible evidence; the evidence that produces the stronger impression and is more convincing as to its truth when weighed against the evidence in opposition. 
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