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INTRODUCTION 

The impact of the Posse Comitatus Act (18 U.S.C. 1385) on aircraft accidents and safety investigations centers on the fact that if Title 10 status military members are used to guard a crash site off-base, they are restricted in their ability to actively prevent individuals from entering the site and possibly destroying or removing valuable evidence. The Posse Comitatus Act applies to the National Guard only when the National Guard is federalized. 

Even though the prohibitions of the Posse Comitatus Act do not apply to the National Guard in state (Title 32) or state active duty status, there may nonetheless be other statutory or regulatory limitations on the use of National Guard personnel for certain purposes.  Federal or state statutes or regulations may prohibit the intended conduct, and actions taken without proper authority may invalidate the protections from liability otherwise available under the Federal Tort Claims Act or similar state statutes for members of the National Guard who are negligent while engaged in such conduct.  Commanders should proceed with extreme caution when engaging in conduct that would otherwise be prohibited by the Posse Comitatus Act, the ANG being in Title 32 or state active duty status. Thus, it is essential for all Commanders to know how the Posse Comitatus Act, the Federal Tort Claims Act and similar state indemnification statutes, and all statutes and regulations authorizing the specific conduct contemplated (e.g., AFI 32-4001), affect their responsibilities during aircraft accidents and safety investigations. For the definition and derivation of the term "Posse Comitatus," see the topic "POSSE COMITATUS" in this Deskbook. 

This topic first discusses the ways to properly secure an off-base accident site, and then suggests ways to preplan the securing of an off-base accident site. 

METHODS TO SECURE THE ACCIDENT SITE 

There are two basic methods the military can employ to insure the accident site is secured and valuable evidence is not destroyed without violating the Posse Comitatus Act or other applicable regulations such as AFI 32-4001. One method is to have the civilian authorities secure and guard the area, while the other is to

temporarily establish a federal area, called a National Defense Area. 

CIVILIAN AUTHORITIES 

Air Force regulations are very specific as to the role of the civil authorities in response to accidents. AFI 32-4001 states that within the United States, its territories, and possessions, civil authorities oversee response and recovery operations for major off-base aircraft accidents.  Unless a national defense area (NDA) is established, involvement of military resources in the accident gives the Air Force (ANG) no specific rights or jurisdiction.    The Air Force (ANG) demands that its personnel recognize and respect the rights of civil authorities at the accident site. The Air Force (ANG) must work with civil authorities to protect military resources. Upon arriving, the Air Force (ANG) coordinates command and control requirements, debriefs civil response forces at the scene, and provides mutual assistance.

Each Air Force (ANG) installation Commander makes mutual assistance plans with civilian authorities to cope with emergencies and disasters. Civilian fire and rescue resources can be used to assist in on-base emergencies, while Air Force (ANG) assets can be used in off-base emergencies. The Air Force (ANG) has unique capabilities in aircraft fire fighting and rescue, and the civilian community usually welcomes this aid in aircraft emergencies. Bases will normally set geographical limits off-base to which crash and fire units will be dispatched.  When a military aircraft crashes within these limits, civil agencies will maintain the authority and responsibility to respond and control the scene, even though Air Force (ANG) assets respond. Regardless of the distance, however, the installation Commander of the nearest military installation will respond to all accidents involving military aircraft. 

By way of an illustration, suppose that a single-seat, military fighter aircraft from another base and MAJCOM has crashed 30 miles from your base. Your base is the closest military installation to the crash site. The distance is beyond that to which your base's fire and crash equipment will respond. You as Base Commander have dispatched your Disaster Control Group headed by the On-Scene Commander to the scene.   Civil authorities have already advised you that they are at the scene, there are no survivors and the fire has been put out. You elect to send your base interim safety board to the scene to start preliminary investigation, pending arrival of the other MAJCOM safety investigation board. 

As the On-Scene Commander arrives, the county coroner has just pronounced the pilot dead from impact injuries. The state highway patrol is performing its investigation and interviewing witnesses. Upon seeing the military arrive, the state police are eager to return to their normal duties. The county sheriff has an extremely small staff and does not wish to remain to guard the wreckage. The crash site is on private property adjacent to a county road. A growing group of curious people is beginning to press closer to view the wreckage. Several private vehicles have already driven over what appears to be ground scars from the crash. The temptation is to replace the state police with military personnel, and refuse entry to, and forcibly stop anyone from disturbing or removing anything from the wreckage. 

One way to keep the area secure is to persuade the civil authorities to keep civilians out of the crash site. If the property owner can be reached, the property owner could request the civil authorities to keep the sightseers off the property, providing the property owner can be persuaded to do so. Then the military could be used to passively aid and help the civil authorities by "advising" people seeking entry that they will be trespassing and will be reported to the civil authorities. If the owner cannot be reached, the civil authorities may be persuaded to keep the area cordoned off to protect the public. In either case, the military cannot actively aid, or actively stop anyone from taking anything that is classified away from the crash. Therefore, the success of preserving the evidence is based on the cooperation of the civil authorities. 

The above example is a very simple, but common one involving the off-base crash of a military aircraft. The actual situation is normally made much more complicated by a myriad of actual circumstances. Yet, it does give an example of how the Posse Comitatus Act can affect the safety investigation. 

NATIONAL DEFENSE AREA

The other method of securing the accident site is the establishment of a restricted area, known as a National Defense Area. The National Defense Area is a military zone that contains and secures Federal Government resources in US and US territorial areas that do not fall under the jurisdiction of the DOD. Installation commanders, in consultation with higher command, establish National Defense Areas through their on-scene commanders.  

Although the establishment of a National Defense Area is normally associated with nuclear aircraft accidents, the National Defense Area can be established to protect against the loss of classified material or equipment that was aboard the aircraft. It should not be established if the only rationale for creating the National Defense Area is that the mishap aircraft was a priority A, B or C resource. Once the aircraft has crashed, it can no longer carry out its wartime mission and, thus, loses its priority classification. 

The guidelines  for the establishment of a National Defense Area may be found in DoD 5200.8-R and AFI 32-4001. The senior on-scene Air Force (ANG) Commander will define and mark the boundaries of the National Defense Area under the authority of the Commander of the unit that owns the aircraft.  When establishing the National Defense Area, a temporary barrier marking the boundary of the area should be used.   Additionally, it is important that the landowners and users are advised of the nature of the actions being taken and the security controls in effect. The wishes of the landowners concerning the size, shape and location of the National Defense Area should be respected where possible but, if necessary, the National Defense Area must be established even without landowner consent/cooperation. The landowners should also be given assurances that once the classified material has been recovered, the federal control of the National Defense Area will terminate. 

Where possible, civilian authorities should be asked to provide help in securing the National Defense Area. In maintaining security, Air Force (ANG) personnel will use the minimum degree of control and force which is reasonable and necessary under the circumstances. To the greatest degree possible, civilian authorities should handle the apprehension and arrest of civilians violating the security of the National Defense Area. If they are not available or refuse to help, the military personnel on-scene will apprehend and detain those individuals who violate or trespass the National Defense Area (see 50 U.S.C. 797).  

It is very important that in the establishment of a National Defense Area, the civil authorities and landowners are given as much information and notice as possible. If the landowners do not agree with the establishment of the National Defense Area, they do have legal recourse and may attempt to secure an injunction against the Air Force (ANG). Legal action may be avoided if the landowners can be convinced that the need to establish the National Defense Area is for national security, and that once the classified material is recovered, the land covered in the National Defense Area will be returned to civilian control. However, legal action takes time even if done quickly, and the needs of national security may require the On-Scene Commander to establish the National Defense Area, while the disagreeing landowners pursue this course. 

If a National Defense Area is established, safety investigators will get valuable time to make a preliminary investigation and preserve perishable evidence while the search for the classified material is underway. Once the National Defense Area has been returned to civilian control, the safety board will then need to turn to the civilian authorities for any protection of the site and evidence. 

Further explanation of a National Defense Area in this Deskbook is under the topic "NATIONAL DEFENSE AREA." 

PREPLANNING TO SECURE THE ACCIDENT SITE 

Preplanning  can only aid in the response to an unexpected mishap. Each Air Force (ANG) installation is required to develop a pre-accident plan that identifies the required resources and plan of action to be taken in response to an accident. Each base is also required to publish an OPLAN 32-4001 that directs those actions to be taken if a major accident or natural disaster occurs. It is through these two documents that safety personnel have their opportunity to coordinate the security of the crash site and its evidence. 

Both plans should establish liaison with local civilian authorities so that prompt notification of off-base accidents is received and that security and communication at the scene can be established. This liaison is established in the form of mutual assistance (aid) agreements with local, county and state agencies. These agreements must be periodically reviewed by Air Force and ANG legal authorities to insure that the Posse Comitatus Act, or other applicable regulations, are not being violated.  In the writing and review of these agreements, the safety staff can approach civilian authorities to present the safety staff's case for the security of the crash site and evidence. 

The primary concern of the civilian authorities with off-base crashes is the initial response and lifesaving aspects of the emergency. Other demands may require their attention elsewhere once any fires have been put out and any casualties attended to. Often, the important interests of the Air Force (ANG) regarding an emergency, such as the integrity of the Air Force Safety Investigation, the security of the crash site, and the preservation of evidence, receive low priority from the civilian authorities. It is also quite difficult at the scene of an actual mishap to begin to explain to these civilian authorities the concepts behind the Air Force Accident Prevention or Safety Investigation Programs. 

Thus, it is imperative during the initial establishment and annual review of the mutual aid agreements that the safety office make every attempt to brief civilian authorities on the Air Force Safety Investigation and Accident Prevention Programs and the need for security of the crash site and the preservation of evidence. These briefings may convince the civilian authorities to make efforts to aid in the safety investigation if, in the future, an off-base crash occurs. 

The safety office should also insure that members of the disaster response force understand the need to preserve evidence and understand what they can do to help the safety investigation board. The On-Scene Commander is required to work closely with the safety investigation board and should know well beforehand what types of support the board will need to accomplish its investigation. The On-Scene Commander may be under extreme pressure in an off-base accident to begin the wreckage recovery operation as soon as possible, and detailed knowledge of safety board requirements will help in making that decision. 

The Staff Judge Advocate and Finance Office representatives can also aid in the preservation of evidence by making on-the-spot agreements and payments to civilian landowners. This could be in the form of purchase of a right-of-way, or the leasing of land at the crash site which could place the site under control of the Air Force (ANG) for a limited time. However, both the SJA and Comptroller should, in the planning stages, have discussed questions of payment, authority, reimbursement, and procedures in these situations with the nearest active duty Air Force claims office. The SJA and On-Scene Commander should also discuss with safety personnel the possibilities and procedures of establishing a National Defense Area. The National Defense Area may be the only way to safeguard classified material and protect vital evidence. The SJA should also insure that all military personnel at the crash site understand the implications of the Posse Comitatus Act. 

SUMMARY 

The Posse Comitatus Act and other regulations (e.g. AFI 32-4001) have an impact on off-base aircraft accidents and safety investigations. Generally, military forces are prohibited from taking active civilian law enforcement actions.  Thus, if military personnel are used to secure an accident site in areas not under the control of the USAF, ANG or DOD, they legally cannot stop a civilian from entering the crash site and removing or destroying evidence that may be significant in the accident investigation. The Air Force (ANG) does not have any specific rights or jurisdiction at an accident site based solely on the fact that military personnel or material were involved in the accident. 

The civilian authorities have jurisdiction over the crash site and are responsible for its control. If the site is to remain secure, these forces, passively augmented by military members, must insure vital evidence is not removed or destroyed. Civilian authorities, however, are not required to maintain the site security for the sole purpose of an Air Force (ANG) accident investigation. If close coordination and cooperation between military and civilian authorities have been previously accomplished through mutual aid agreements, site security and evidence preservation may be realized. But the rights and wishes of private landowners may take precedence over the Air Force (ANG) requirement for site security and evidence preservation. 

If classified material was on the aircraft and has not been recovered, the On-Scene Commander, under the authority of the Commander exercising control of the aircraft, may establish a National Defense Area. The National Defense Area is a secure area and will be protected as such by military personnel.  Even so, civilian authorities should be relied upon whenever possible to handle civilian arrest and detention.  If a National Defense Area is established, the safety investigation board will have an additional opportunity to search for and preserve evidence necessary for the investigation of the accident. The National Defense Area cannot be established solely on the need for the protection of evidence for an investigation.   A National Defense Area is a temporary measure and control of the site should be returned to civilian authorities as soon as possible.  

The most positive method for insuring that an off-base accident site is kept secure is to convince the landowners and civilian authorities of the necessity to preserve the evidence for the purposes of the safety investigation and accident prevention. This requires that a relationship be established with the civil authorities and the public in advance of a mishap, to explain the necessity of meaningful accident prevention and safety investigation programs.  

KWIK-NOTE: Periodically brief this topic to your DISASTER PREPAREDNESS OFF-BASE RESPONSE TEAM in the event of such accidents. 
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