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Releasing Information In Litigation


Lt Col Barry Maddix, July 2002

AUTHORITY: AFI 51-301 Civil Litigation (25 July 94), DoD Directive 5405.2 Release of Official Information in Litigation and Testimony by Department of Defense Personnel as Witnesses (23 Jul 85).

POLICY 

It is Air Force and Air National Guard policy that official information should generally be made reasonably available for use in federal and state courts and by other governmental bodies unless the information is classified, or otherwise privileged or protected from public disclosure. Generally, the Staff Judge Advocate is responsible for determining whether official information may be released in litigation, whether Air National Guard personnel may appear and testify as witnesses in litigation or be interviewed or contacted pursuant to litigation, and any conditions that will be imposed on such release, appearance, or contact. The SJA may refer demands for release of information for use in courts to NGB/JA for final decision.

RESTRICTIONS ON RELEASE

Official Air Force or Air National Guard documents used in civil litigation are authenticated by certificate, rather than by the personal appearance and testimony of the custodian, where practicable. See the topic in this Deskbook entitled “SUBPOENAS AND CONSENT RELEASE OF RECORDS” for applicable and alternative procedures. Refer documents for authentication to the Staff Judge Advocate. Unclassified official information that is not privileged should be released to the Department of Justice, U.S. Attorney or State Attorney General on request since they represent the government's interest in judicial proceedings.

Air National Guard personnel subpoenaed to testify concerning official information MUST receive legal advice from the Staff Judge Advocate and, in some cases, representation from a U.S. Attorney or State Attorney General. Judge Advocates are authorized to accompany and advise the witness concerning a problem on release of official information.

There are restrictions on Air National Guard personnel regarding expert and opinion testimony concerning official Air Force, Air National Guard, or DoD information. Air National Guard personnel, in an unofficial capacity, should not provide expert testimony on official Air Force, Air National Guard or DoD information in private litigation without prior approval from NGB/JA.

KWIK‑NOTE: Always consult the Staff Judge Advocate before releasing to outside agencies any information concerning civil litigation.

Classified Material








14-2 Access to Military Records







14-4
Confidentiality and Privileged Communications





14-5 Subpoenas and Consensual Release of Records





14-6
Freedom of Information Act







14-11

Privacy Act









14-12

OSI And SF Reports 








8-14

Release of Reports of Investigation in Discrimination Complaints to Management Officials
9-7

National Security Cases 








1-21

Lawsuits Against National Guard Personnel






18-6

Legal Assistance Program








17-8

Air National Guard Commander’s Legal Deskbook


