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Political Activities


Updated by Major Kerry L. Muehlenbeck, January 2003

AUTHORITY:  
 2 U.S.C. 441a, 441f, 441g, 441i; 5 U.S.C. 1216, 2302, 3303, 7321-7326 (The Hatch Act); 10 U.S.C. 888 and Articles 88 and 92, UCMJ; 18 U.S.C 592-594, 596, 602-603, 606-609; 18 U.S.C. 1913 (The Anti-Lobbying Act); 49 U.S.C. 1507(a); DoD 5500.7-R, Joint Ethics Regulation (JER)(30 Aug 93), C4, 6 Aug 98); DoD Directive 1344.10, Political Activities by Members of the Armed Forces (15 Jun 90); AFI 10-1001, Civil Aircraft Landing Permits (1 Sept 95); AFI 36-3107, Voting Assistance Program (31 May 94); AFI 51-902, Political Activities by Members of the US Air Force (1 Jan 96); SECDEF Message, 18 September 02, Department of Defense (D0D) Public Affairs Policy Guidance Concerning Political Campaigns and Elections; TJAG Policy Letter 10, Political Activities of Air Force Military Personnel; DoD/GE Memorandum, 14 Apr 95, Guidance on Lobbying and Public Relations Activities;  Department of Justice Memo, 18 Apr 95, Anti-Lobbying Act Guidelines.   See also Air Force General Law Website on Ethics Resources.
INTRODUCTION

In the United States, the constitutional tradition of a politically neutral military establishment under civilian control includes nonpartisanship by the military and the elimination of undue military influence on the political process.  This principle of political neutrality is also applicable to federal employees under the Hatch Act.  The Hatch Act protects the tenure of federal employees by separating political activity from employment, promotion, and dismissal actions, and removes federal employees from the arena of political activity.  

The Joint Ethics Regulation tells us that DoD policy encourages civilian DoD employees and members of the Armed Forces to carry out the obligations of citizenship to the maximum extent possible consistent with the restrictions imposed by law.  While members of the Air National Guard and its civilian employees are encouraged to carry out their responsibilities as citizens, they may be, in certain situations, limited or prohibited from engaging in partisan political activities.  Thus, political activities are subject to certain statutory and regulatory restrictions, and violations may be chargeable under a state Military Justice Code provision for failure to obey a lawful order or regulation, which under the UCMJ (not applicable to Title 32 National Guard members), is Article 92.

As you read this topic, a few things should be apparent:

1. Traditional Guard members are not restricted in their political activities to the same extent as active duty Title 10 personnel;

2. The rationale for many of the restrictions on the political activities of traditional Guard members is the use of their position as Guard members while engaging in or supporting political activities;

3. There are more restrictions on political activities of federal technicians than on traditional Guard members; and

4. The restrictions on AGRs are probably closer to those on Title 10 active duty personnel than to those on traditional Guard members.

5. There are more restrictions on officers than enlisted personnel.

Since members of the National Guard may serve in a status under Title 32 and may also serve on active duty under Title 10, their participation in the political process creates a number of tough issues.  Members of the National Guard may be active in local politics and some may even hold elected positions.  As a result, a balance must be achieved.  AFI 51-902 is a punitive instruction.  If a member of the unit is serving under Title 10 orders in excess of 30 days, the rules are clearly restrictive.  If a member of the unit is serving under Title 32, the rules are not so clear.  Reservists and guardsman on active duty/Title 10 for more than 30 days must comply with the active duty rules.  (AFI 51-902, para 1).  Those on active duty for less than thirty days follow the more general guidelines in para 8 of AFI 51-902.  However, remember to check your state statutes to ensure there are no additional restrictions on political activities.   Some general guidelines are provided below to assist Commanders in the implementation of policy concerning these issues.  

DEFINITIONS

Partisan Political Activity is activity in support of or related to candidates representing, or issues specifically identified with, National or State political parties and associated or ancillary organizations.  A candidacy, declared or undeclared, for national or state office, is a partisan political activity, even if the candidate is not affiliated with a national or state party. (AFI 51-902, para 2.4).

Non Partisan Political Activity is activity in support of or related to candidates not representing, or issues not specifically identified with, National or State political parties and associated or ancillary organizations. 

(Issues relating to Constitutional amendments, referenda, approval of municipal ordinances, and other of a similar character, are deemed not specifically identified with National or State political parties) (AFI 51-902, para 2.3).

Active Duty is full time duty in the active military service of the United States without regard to duration or purpose, including full-time training duty, annual training duty, attendance while in the active military service at a school designated as a service school by law or by the Secretary of the military department concerned, and National Guard duty as defined in 10 U.S.C. 101 (42) (reference b). (AFI 51-902, para 2.1).

Civil Office is a specific nonmilitary position created by law whose incumbent has certain specific duties imposed by law and involving the exercise of some portion of he sovereign power of the United States or of a state.  It may be either an elective or an appointive office under the United States, a Territory or Possession, or a State, county or municipality, or official subdivision thereof.  The term “Civil Office” does not include offices to which military personnel may be assigned in a military status.  

Full Time Service is any service in connection with a civil office that is likely to interfere with regular military duties.  

PERMISSIBLE ACTIVITIES

Air National Guard personnel are expected and encouraged to carry out their responsibilities as citizens of the United States.  Accordingly, they retain the right to:

1. Register and vote in any election;

2. Express personal opinions as individuals citizens on candidates and issues, but not as a representative of the military;

3. Make voluntary campaign contributions to political parties or organizations, subject to certain limitations discussed later in this topic; and

4. Attend partisan and nonpartisan political gatherings as spectators when not in uniform;

5. Campaign for, and hold, elective partisan and non-partisan civil office if held in a private capacity which does not interfere with the performance of military duties as long as they are not serving on extended active duty (in excess of 270 days).  (ANG personnel may not, however, use their military status as a political selling point, e.g., no use of government facilities and no campaigning in uniform).

In the course of their private political activities, military members and federal employees may also:

1. Promote and encourage others in federal service to exercise the franchise, provided such efforts are not designed to influence or interfere with the outcome of elections;

2. Sign petitions for specific legislative action or place a candidate’s name on an official ballot, provided the signing is not an obligation to engage in partisan political activity and is taken as a private citizen and not as a representative of the Air National Guard;

3. Write personal letters to newspaper editors expressing personal views concerning public issues. Provided those views do not attempt to promote a partisan political cause;

4. Write personal letters, not for publication, expressing preference for a specific political candidate or cause, provided the action is not part of an organized letter-writing campaign on behalf of a partisan political cause or candidate;

5. Join political clubs and attend meetings or rallies when not in uniform;

6. Serve as election officials and perform nonpartisan duties, provided such does not interfere with efficient performance of military or official duties and such services are performed while not in uniform;

7. Commanders may also appoint voting officers to provide voting information and applications for absentee ballots under AFI 36-3107; and may allow time off for members to vote;

8. Display political stickers on private vehicles or wear political badges or buttons when not in uniform and not on duty;

9. Serve in a local part-time nonpartisan civil office, either elective or appointive (examples are local school board or planning commission);

10. National Guard members may also hold certain federal, state, and local appointed or elected full-time civil offices (examples are U.S. Attorney and state judge) if not prohibited by federal or state statutes or regulations.  Prior to seeking election or appointment to a civil office, the member should determine whether the holding of that office will adversely affect the member’s ability to continue as a military member; and

11. Participate in local nonpartisan political campaigns (e.g. issues relating to constitutional amendments, referenda, municipal ordinances) when not in uniform and not interfering with military duties (see AFR 110-2, Attach 1 C3).

PROHIBITED ACTIVITIES

Establishment of new polling sites on installations is prohibited.  But pursuant to new statutory requirements, commanders must make pre-existing polling sites available for elections, if election officials choose to use them, unless the appropriate service secretary determines that security concerns override the site’s availability. 

Use of base facilities, clubs, and meeting areas to support partisan campaign activities is prohibited.

Members of the National Guard must not use their POSITIONS in the National Guard (such as by campaigning in uniform or using one’s rank or grade) to assist them in obtaining political office or endorsing a political candidate or issue by:

1. Interfering with elections, election officials, or voters (military personnel must “remain clear” of on-base polling places, except to actually vote.  

2. Authorizing government services or support to candidates (e.g. housing, meals, transportation);

3. Soliciting votes or contributions for a candidate or issue;

4. Selling tickets for, or otherwise actively promoting, political dinners and fundraising events;

5. During training periods when receiving federal compensation, soliciting or receiving campaign contributions from any other officer, employee or person receiving compensation for services from federal funds;

6. Authorizing any solicitation or campaign fundraising activities on base or in federal buildings; 

7. Giving anything of value to any person in government service for the promotion of any political purpose;

8. Speaking before partisan political gatherings or participating in any radio or television programs or group discussions as an advocate of a partisan political party or candidate in their capacity as members of the National Guard;

9. While in uniform, endorsing a particular candidate or position, or attend partisan or non-partisan political gatherings;

10. Conducting political opinion surveys under the auspices of a partisan political group, or polling members on how they voted;

11. Participating in partisan voter transportation drives, or performing clerical or other duties for a partisan political committee during the campaign in, or on election day;

12. Participating in partisan political management, campaigns or conventions;

13. Attending, as an official Air National Guard representative, partisan political events, even without actively participating; 

14. Serving in any official capacity or being listed as a sponsor in partisan political organizations;

15. Publicly advocating a partisan political party or candidate;

16. Distributing partisan political petitions, literature, badges or buttons;

17. Marching or riding in partisan political parades;

18. Publishing or causing to be published partisan political articles designed to solicit votes for a particular candidate or party; or

19. Displaying large political signs, posters or banners on private vehicles.

If a member of the National Guard is called to active duty, additional restrictions will apply.  Examples include:

1. Active duty reserve officers and enlisted personnel who are elected or appointed to a civil office requiring full-time service generally will be retired, discharged, or released from active duty, as appropriate.  This creates an obvious problem when members of the National Guard are called to extended active duty;

2. A commissioned officer on active duty may not utter contemptuous words against the President, or certain other public officials (10 U.S.C. 888, Art. 88, UCMJ);

3. Prior approval of the Secretary may be required to serve as an election official in a non-partisan capacity;

4. Prior approval of the Secretary may be required to serve in a local part-time non-partisan civil office, either elective or appointive; 

5. Contributions cannot be made directly to a particular candidate or federal officer or employee; and

6. While the 19 activities described above are prohibited if done by Guard members using their official position, they are per se prohibited for members in Title 10 status, whether or not the member’s official position is used.

CRIMINAL PROHIBITIONS

Certain types of political activities are prohibited by federal statutes and carry criminal penalties for their violation.  Some of the prohibitions listed also appear elsewhere in this topic but are repeated here because of the severe consequences of their being violated.  For example, National Guard members and Federal employees of the United States may not:

1. Station troops at any place where an election is held, except to repel armed enemies;

2. During training periods when they receive federal compensation, solicit or receive contributions for any political purpose from any other officer, employee or person receiving compensation for services from federal funds;

3. Interfere with the manner or methods of political elections or election officials;

4. Intimidate voters or solicit political contributions from other officers and employees;

5. Poll members of the Armed Forces to determine the nature of their votes;

6. Make political contributions to any officer or employee for the promotion of any political object; or 

7. Solicit or otherwise engage in fundraising activities in federal offices or facilities, including military reservations, for a partisan political cause or candidate.

LIMITATIONS ON POLITICAL CONTRIBUTIONS

The law on campaign contributions is complex.  While federal law permits the military member to contribute to political parties or election committees, the following restrictions apply:

1. The aggregate of individual political contributions in excess of $25,000 is prohibited;

2. There can be no contribution directly to a partisan political candidate, another military member, or an employee of the federal government;

3. A military member may make monetary contributions to a political organization (political party or committee) which favors a particular candidate, but not political candidates or their organization directly;

4. Contributions of currency (does not include checks) for the benefit of any candidate for Federal office may not exceed $100.00 in any calendar year (2 U.S.C. 441g); and

5. Contributions may not be solicited or received in federal buildings, offices, or military reservations (19 U.S.C. 603).

RETIRED MEMBERS

Generally, no statutes or regulations prohibit retired military personnel from supporting political parties or becoming candidates for public office.  Retired personnel may also hold elective or appointive civil office.  

ACTIVITES NOT EXPRESSLY ALLOWED OR PROHIBITED

Some of the political activities not expressly prohibited would be contrary to the spirit and intent of governing regulations and directives.  Accordingly, in determining whether or not any activity violates the traditional concept that military personnel must not engage in partisan political activity, rules of reason and common sense apply.  Any activity that reasonable could be interpreted as associating the Department of Defense, or any element thereof directly or indirectly with a partisan political cause or candidate must be avoided.

Members of the Air National Guard taking part in local partisan or nonpartisan political activity will not:

1. Wear a uniform while campaigning or use any property or facilities of the government in the campaign; or

2. Allow participation to interfere with or prejudice performance of military duties. 

CAMPAIGNING AND CONDUCTING BUSINESS ON AF OR ANG INSTALLATIONS

Just as military members and civilians are prohibited from undue involvement with political causes, Air Force and Air National Guard installations and resources must be protected from being used for improper political purposes.  

CAMPAIGNING- PARTISAN POLITICAL ACTIVITY

The question of whether political candidates have a constitutional right to campaign on military installations was resolved by the Supreme Court in the case of Greer v. Spock, 424 U.S. 828 (1976).  The Supreme Court held that candidates for political office have no generalized constitutional right to make political speeches or distribute leaflets at a military installation.  Furthermore, commanding officers may summarily exclude civilians from the area of their command (Cafeteria and Restaurant Workers v. McElroy, 367 U.S. 886 (1961)).  This authority to exclude civilians extends to candidates for political office and enables a Commander to deny a candidate permission to enter a base in order to distribute campaign literature or to hold meetings to discuss election issues with military personnel.  However, if permission to campaign on the base is granted to one candidate, access cannot be denied to others (Jenness v. Forbes, 351 F.Supp. 88 (D.R.I. 1972).   

In 1996, the Secretary of Defense issued detailed guidance on the type of political activities that should be avoided on military installations.  Installation commanders must be careful to avoid candidates (either incumbents or new office seekers) who want to use the installation for political meetings, media events (including speeches), funding events, press conferences, and any other activities that can be construed as political in nature.   In addition, military newspapers may not carry “campaign news, partisan discussions, cartoons, editorials, or commentaries dealing with political campaigns, candidates, or issues.”  Furthermore, candidates must be reminded by commanders that they cannot use their visits to the base as campaign vehicles.  Special rules apply to visits from the President, Vice-President, and Speaker of the House in an election year.  If they fly into a base to support a local candidate, that candidate cannot be present on the base, and the media can only cover the arrival and departure of the President, Vice-President, or Speaker.   In addition, news media coverage of any portion of a political candidate’s activities while on a military installation is prohibited regardless of the purpose of the “visit.”  

VISITS-NONPARTISAN BUSINESS

Public appearances on base by state or federal officials must be unrelated to candidacy for political office or a partisan political cause.  Thus, a request to engage in partisan political activity on a military installation may be distinguished from a Congressional request to conduct business of a non-partisan nature with military constituents, when such activity is unrelated to candidacy for political office or a partisan political cause.

It is well established that military personnel are entitled to free access to any member of Congress without fear of reprisal.  This is guaranteed by the First Amendment to the United Sates Constitution and has been reaffirmed by Congress and the Department of Defense. (10 U.S.C. 1034, DoDD 1354.1, and DoDD 1325.6).  Department of the Air Force personnel are expected and encouraged to carry out their responsibilities as citizens of the United Sates.  The only prohibition is that they must not engage in partisan political activities.   (DoDD 1344.10, AFI 51-902).

The Department of Defense encourages Armed Forces personnel to participate in all appropriate aspects of local community life.  Neither Department of Defense nor Air Force nor Air National Guard policy prohibits a member of Congress from conducting business of a nonpartisan political nature with constituents on a military reservation. Such activity is not the “partisan political activity” prohibited by DoDD 1344.10 and AFI 51-902.  Those directives emphasize the time honored public concern with the preservation of traditional military neutrality and nonpartisanship; however, such restraints are to be construed with reason and common sense.  Members of Congress, in discharging the functions of their elective office, have a responsibility to ascertain their constituents’ needs, whether those constituents are civilian or military citizens of the representative’s district.  Political neutrality should not be construed as a denial of representation, nor should it be interpreted that military personnel must be quarantined from their elected representatives.  Accordingly, it has been held that a request by member of Congress to temporarily park a mobile district office on a military installation, in order to conduct business with civilian and military constituents was a request unrelated to candidacy for political office or to a partisan political cause.  The installation Commander, although not required to do so, may nevertheless grant such a request.  If the current office holder is also a political candidate who, for legitimate reasons wants to visit the installation, permission can be granted with the express reminder that the candidate cannot use the visit as a campaign vehicle.  For example, the candidate may not film campaign commercials in front of aircraft on the flight-line or solicit votes from Air Force personnel on base.  

LANDING RIGHTS

Landing rights at Air Force and Air National Guard installations by other than DoD aircraft are governed by statute (49 U.S.C. 1507(a)) and Air Force Regulation (AFI 10-1001).  Air Force implementation of the statutory provision authorizes use of airfield facilities by major political party post-convention Presidential and Vice-Presidential candidates.  Such use is permitted for SECURITY REASONS ONLY and the candidate must be on board the aircraft.  In addition, the regulation sets forth guidelines for the Base Commander to follow:

1. Minimum officer welcoming party;

2. No special facilities need be provided;

3. No plans should be approved for on-base political rallies or speeches; and

4. No official transportation should be approved for unauthorized personnel (AFR 55-20, para. 8g (6)).

USE OF AIR NATIONAL GUARD PERSONNEL

In the event Air National Guard bases are visited officially by the President or Vice-President or by major party candidates, base law enforcement personnel may be requested by the U.S. Secret Service to provide for military support.  The U.S. Secret Service is responsible for the protection of the President or Vice-President and major party candidates under the law.  The Secret Service is also authorized to seek assistance from other federal agencies.  Consequently military (ANG) support of the U.S. Secret Service in the performance of its protective duties, on and off-base, is authorized and encouraged.  Such military assistance does not violate the Posse Comitatus Act (18 U.S.C. 1385).

The AF/JAG Ethics Update entitled “Political Activities,” which judge advocates may access in the Ethics section of the General Law website on Flite, contains an excellent list of references of the law in this area of political activities.  Because of the complex and highly visible nature of this area of law, and because even the appearance of impropriety may be deemed a violation of statute or regulation, it is strongly recommended that Commanders exercise caution, review these issues with their Staff Judge Advocates and, when in doubt, seek written opinions on the permissibility of certain political activities from higher headquarters.

THE ANTI-LOBBYING ACT

To “lobby” is to engage in personal contacts or to disseminate information with the objective of influencing public officials with regard to legislation and other policy decisions.  To give federal employees unfettered discretion in contacting legislators on issues of special interest to their own agencies (direct lobbying) would result in governmental chaos.  To invite public citizens to contact legislators on behalf of agency agendas (indirect/“grass roots” lobbying) would invite corruption and undermine our government hierarchy.  

Recognizing these threats, Congress passed the Anti-Lobbying Act.  The Act provides that appropriated funds may not be used to pay for any services or resources designed to influence a member of congress to favor or oppose legislation.   In balance, Commanders must ensure that they do not improperly restrict a military member’s right to communicate with their elected representatives, a right reinforced by 10 U.S.C. 1034.   If the Anti-Lobbying Act were read literally, there could be no communication between DoD officials and Congress.  Obviously, this is not the case.  However, it is difficult to distinguish between legitimate communications and improper persuasion without carefully researching the law in this area.   See  DoD/GE Memorandum, 14 Apr 95, Guidance on Lobbying and Public Relations Activities.  See also Department of Justice Memo, 18 Apr 95, Anti-Lobbying Act Guidelines.  When any doubt arises, contact the Staff Judge Advocate for assistance.  

KWIK NOTE:  Distinguish among permissible and prohibited political activities among traditional Guard members, AGRs and federal civilian employees.  This topic may be supplemented by applicable state law and regulation, and has been written in a briefing format, which with minor adjustments, may be suitable for the needs of the members of your unit.  Obtain the above-cited DoDDs for detailed guidance.

RELATED TOPICS:







SECTION

Access To Military Installations- General Guidelines




3-2

Commercial Solicitation On Base






3-9

Congressional And Legislative Inquiries





16-6

Barment









3-11

Ethics









7-3

Freedom Of Expression-Restrictions On Military Members



14-13

Open Houses And Free Speech






3-13

Posse Comitatus








6-7

Air National Guard Commander’s Legal Deskbook


