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Support of Non-Federal Entities


Lt Col Cynthia Ryan & Major Kerry L. Muehlenbeck, January 2003

AUTHORITY:
5 C.F.R. 2635.101; 5 C.F.R. 2635.808; 5 C.F.R. 2635.704; 10 U.S.C. 2012; 32 U.S.C. 508; DoDD 5410.18, Public Affairs Community Relations Policy (20 Nov 01); DoDI 5410.19, Public Affairs Community Relations Policy Implementation (13 Nov 01); DoDD 5500.7-R, Joint Ethics Regulation (JER)(30 Aug 93), Chapter 3, C4, (6 Aug 98); DoDD 1344.7, Personal Commercial Solicitation On DoD Installations (13 Feb 86, C2, 2 May 91); DoDD 1100.20, Support for Eligible Organizations and Activities Outside DoD (30 Jan 97); AFI 32-9003, Granting Temporary Use of Air Force Real Property, (19 Aug 97); AFI 36-2250, Civil-Military Innovative Readiness Training (1 Mar 99); AFI 36-3101, Fundraising Within the Air Force, (8 Jul 94); NGB/CF Letter, All States Log Number P01-0034, Non-Air Force Activities at Air Force Installations (10 May 01); see also Air Force General Law Website on Ethics Resources.
INTRODUCTION

One of the most frequently encountered standards of conduct issues involves determining when to allow DoD personnel and resources to be used in support of non-federal entities.  The two main authorities for consideration are the JER and the DoD issuances.  The rules governing this arena are based upon two basic principles of public service:  employees shall protect and conserve federal property and shall not use it for other than authorized purposes (5 C.F.R. 2635.101(b)(9)); and employees shall act impartially and not give preferential treatment to any private organization or individual (5 C.F.R. 2635.101(b)(8)).   In other words, Congress appropriates funds for the Department of Defense to ensure the protection of our nation and to carry out military operations in support of national defense.  Ordinarily, this mission does not include lending assistance to private entities or functions, even for worthwhile activities or charitable events.  Exceptions exist when assistance to the private entity can be reconciled with defense objectives or when Congress specifically authorizes use of DoD funds for non-defense purposes.  This chapter addresses unit and individual support of non-federal entities.   

DEFINITION OF NON-FEDERAL ENTITY

JER section 1-221 defines a non-federal entity as a self-sustaining, non-federal organization established and maintained by individuals acting outside the scope of federal employment.  These entities can operate on military installations if approved by DoD authorities under applicable regulations.  Look to JER sections 3-210 and 3-211 for further amplification.

GENERAL POLICY

It is DoD policy that fostering good relations with communities at home and abroad is in the best interest of the DoD.  Well-planned activities help earn public support and foster a greater public understanding of operations, missions, and requirements of military service.  

AIR FORCE/ AIR NATIONAL GUARD SUPPORT TO NON-FEDERAL ENTITIES

Co-Sponsorship

DoD is not required to co-sponsor any event, and many times co-sponsorship will not be in the best interests of the Air Force or Air National Guard.  However, co-sponsorships are permitted under JER section 3-206 if the DoD component develops the “substantive aspects” of an activity or provides “substantial logistical support” for an event.  The non-federal entity must be a “recognized scientific, technical, educational, or professional organization” and CANNOT be a commercial business.  The SAF/GC has delegated authority to recognize these entities under JER section 3-206(b)(3) to the local ethics counselor.  In addition, there MUST be a written Memorandum of Understanding between the DoD entity and the non-federal entity that complies with JER sec 3-206(b)(4).

Approval procedures depend upon the activity.  If it is a civic or community event that the head of the DoD component has determined is not related to the purpose or business of the non-federal entity, JER section 3-206(a) permits approval.  If it is a conference or seminar, follow steps in JER section 3-206(b) to obtain approval.

Incidental Participation

Except as otherwise provided, the ANG’s participation in an event sponsored by a non-federal entity shall be incidental to the events (except for those events open to the general public, those events where there is no charge, and patriotic events).  
Endorsement

Undoubtedly, many organizations would like to have the Air National Guard’s stamp of approval on their services, products, or enterprises.  Connecting the DoD or military services to a private activity enhances its public image and encourages support of the event.    One of the most often cited paragraphs in the JER is section 3-209.  This provision states that direct or implied endorsement of a non-federal entity’s event, product, service, or enterprise is prohibited in any sort of official capacity.  This applies whether the event is co-sponsored or not.  Titles, positions, or organization names may not be used to suggest official endorsement or preferential treatment of any non-federal entity, except the Combined Federal Campaign, emergency and disaster appeals approved by OPM, fundraising activities in support fo the military service aid societies (Army Emergency Relief, Navy Marine Corps Relief Socient, and the Air Force Assistance Fund), and other organizations composed primarily of DoD personnel or their families, when fundraising among their own members and for the benefit of their own members or family members, when approved by the head of the DoD component command

As a rule, official endorsement of private activities is prohibited.  This is true even for non-profit groups and charitable organizations that exist solely to do good things for others.  Although saying “no” to these groups may be harder than turning down commercial profiteers, the rule applies to both, except for the very short list of sanctioned charities.  See JER section 3-210.  No matter how worthy an entity or event may be, DoD must maintain neutrality with regard to non-federal entities and events.  As such, all words of praise for any non-federal entity or event should be avoided.  Because a Guard unit could not possibly endorse all worthy organizations equally, it must praise none of them.  

Logistical Support

A great many requests involve lending DoD employees, in their official capacities, and DoD facilities and equipment in support of private ventures.  The general rule is that use of federal government resources, to include personnel, equipment, facilities, and property, is restricted to “official government use” only.  However, the JER sets out a 7-part analysis to determine if the loan of DoD personnel and/or equipment is appropriate under the circumstances.  The decision authority is the head of the DoD command or organization that has been asked to provide the support.  The test to determine if DoD logistical support should be provided to a non-federal entity is found in JER section 3-211(a) and is as follows:

1) The support does not interfere with the performance of official duties and would in no way detract from readiness; 

2) ANG community relations with the immediate community and/or other legitimate DoD public affairs, or military training interests are served by the support;

3) It is appropriate to associate with this event (i.e. neither the Guard unit nor DoD will be embarrassed).

4) The event is of interest and benefit to the local civilian community, the DoD component command, or the organization providing support;

5) The Guard unit is able and willing to provide the same support to other comparable events that meet the criteria of this subsection and are sponsored by other similar non-federal entities.

6) The use is not restricted by other statutes or regulations; and 

7) No admission fee, beyond what will cover the reasonable cost of sponsoring the event, is charged for the event, the promotion of the event supported by DoD, or DoD support to the event is incidental to the entire event.  

As noted above in #6, government support must also comply with all other statutes and regulations.   When making a determination on whether to provide support to a non-federal entity, see if it can be justified because the event or activity furthers DoD public affairs or recruiting interests.  Even if it does, the event or activity must still comply with JER requirements.  (An example of an approved activity was the Winston Cup race where five vehicles entered in the race were painted to represent the five branches of service.)

These same rules also apply to Professional Military Organizations---however, since they “further military interests,” it is sometimes easier for them to satisfy the JER section 3-211(a) test.   This test does not apply to fundraisers or membership drives which must comport with JER section 3-211(b).  

Although the JER has significant coverage on the issue of logistical support, there are additional laws that come into play.  The majority of these laws are usually triggered by the nature of the facility that the non-federal entity seeks to use.  In addition to those site-specific authorities, the following legal authorities are emphasized below:  


DoDD 5410.18, Community Relations

This directive sets forth guidance and policy for all levels and areas of interaction between the military and civilian community with a view toward achieving and maintaining good relations.  The directive specifically sets forth policy that fosters “initiative, imagination, and judgment by every individual,” relying on commanders to exercise good leadership and judgment.  Overall, the directive contains another checklist of sorts to determine when and if support of non-federal public events is permissible.  Essentially, this checklist mirrors those factors set forth in JER section 3-211.   Support is authorized and encouraged when the following requirements are satisfied:   

1) Support is in the best interests of the Department;

2) The event is of general interest/benefit to the community;

3) The sponsor of the event is a government organization, broad-based civic organization, veterans organization, or an organization that promotes patriotism/national security/national heritage, or such support is specifically authorized by law;

4) There is no direct DoD endorsement of a private religious or political group;

5) Access is available to all without regard to race, creed, color, national origin, or gender;

6) DoD support is incidental to the overall program and not used for commercial interests (minor admission charge is allowed as long as the military is not the primary attraction);

7) Military members are not used for “menial” tasks (e.g., ushers, bag handlers, guards, escorts for beauty pageants, messengers, or parking lot attendants);

8) DoD support is not offered/provided in competition with resources commercially available; and

9) No money passes to the military for their support.

AFI 32-9003, Granting Temporary Use of Air Force Real Property

This instruction contains several chapters that explain procedures for granting temporary use of real property owned and controlled by the Air Force.  The various chapters discuss authorization procedures for different kinds/lengths of real estate uses.  Some uses may be authorized by the installation commander; some require MAJCOM approval.  Of particular interest is paragraph 1.1.  According to this paragraph, the installation commander can grant temporary use of Air Force property to others if:

1) The Air Force is not using the property or does not need it for military purposes now; 

2)    Such use does not interfere with the mission; 

3) Use does not cost the Air Force much money;

4) Use is compatible with Air Force needs, security, and safety.

Under paragraph 1.4 MAJCOM approval is required when:

1) A lease/license/permit to use Air Force real property exceeds five years;

2) A lease or license to use Air Force real property has revenues/services that exceed $200,000 per action, per year;

3) There is a waiver of the policy requiring competition;

4)    A lease or license to use Air Force real property is done for a religious purpose. 

NGB/CF Letter, All States Log Number P01-0034, Non-Air Force Activities at Air Force Installations (10 May 01)  

This letter contains guidance regarding requests by non-Air Force entities for use of an ANG installation for more than a year.  Requests for outgrants of Air Force property to any non-Air Force entity which exceed one year, or for a permanent bed-down, require notification of SECAF, through various Air Force channels, with specific instructions as to the accompanying information required.  See the All States letter and its attachments for detailed guidance in these situations.

Civil-Military Innovative Readiness Training (IRT)

10 U.S.C. 2012, DoDD 1100.20, and AFI 36-2250 allow military units to provide certain types of civic and community assistance as “readiness training.”  Healthcare, transportation, general engineering and infrastructure support, among other resources, can be provided to federal, state, and local governmental entities and youth and charitable organizations detailed in 32 U.S.C. 508(d) (see below).  Procedural requirements in AFI 36-2250 must be satisfied and the support must be coordinated through SAF/MIR and approved by OASD/RA.

Some of the requirements:  Requestor must be an “eligible entity,” responsible official must submit the request in writing, requestor must certify that the support is not reasonably available from a commercial entity (or entity impacted agrees), support must meet valid unit training requirements, quality of training cannot be adversely affected, member must perform tasks in his or her AFSC, no significant increase in cost of training.  Although the approval process is cumbersome, and support to community appears more limited, guard members receive federal pay and protections from liability.  The determination of  “reasonably available” may take into account whether requesting entity can afford to address the need without assistance of military.  The “valid unit training requirement” does not apply if unit provides primarily manpower that does not exceed 100 hours on a particular project.  Use of military aircraft is prohibited and government vehicles should only be used to provide transportation for personnel.

Special funding may be obtained for these projects.  See AFI 36-2250.

Charitable Fundraising

First, determine if the non-federal entity is covered by JER section 3-210 or 3-211.  Also look to DoDD 5410.18.  However, note that the JER takes precedence over fund-raising activities in the DoDD when policy conflicts occur.

JER section 3-210 sets forth specific charities that the DoD can officially endorse.  If the entity is not listed, see what the “unlisted” organization plans to do with the money.  If it is giving all of the funds to “listed” agencies in JER section 3-210, support may still be authorized. 

DoD resources may still be used to provide limited logistical support to the activity (remember, no endorsement!), if the requirements set forth in section 3-211(a) (1) – (6) above are met and the sponsoring non-federal entity is not affiliated with the CFC (including local CFC) or, if affiliated with the CFC, the Director, OPM, or designee, has no objection to DoD support of the event.  OPM has no objection to support of events that do not fundraise on the federal government workplace.  What constitutes the “workplace” is determined by the head of the DoD Component command or organization. 
Certain agencies have statutory authority for fundraising support and are listed in JER section 3-212.  These agencies include the Combined Federal Campaign, the American Red Cross, and the National Military Associations.  Congress has also recognized a special relationship between the Air National Guard and the agencies set out in 32 U.S.C. 508.  As such, Change 3 of the JER added those agencies in 32 U.S.C. to those agencies specifically eligible for support.  These organizations include:  The Boy Scouts of America, The Girl Scouts of America, The Boys Clubs of America, The Girls Clubs of America, The YMCA, The YWCA, The Civil Air Patrol, The United States Olympic Committee, The Special Olympics, The Campfire Boys, The Campfire Girls, The 4-H Club, The Police Athletic League, and any other youth or charitable organization designated by the Secretary of Defense.  

Services and equipment can only be provided if:

1) The provision of such services does not adversely affect the quality of training or otherwise interfere with the ability of a member or unit of the National Guard to perform the military functions of the member or military unit, 

2) The services to be provided are not commercially available, or any commercial entity that would otherwise provide such services has approved, in writing, the provision of such services the by the National Guard,

3) National Guard personnel will enhance their military skills as a result of providing such services, and

4) The provision of the services will not result in a significant increase in the cost of the training.  

INDIVIDUAL SUPPORT OF NON-FEDERAL ENTITIES 

Membership

Military members, like any one else, may participate in non-federal activities in their personal capacities provided they act “exclusively outside the scope of their official positions.  JER section 3-300.  Except for references to official position in certain activities involving teaching, speaking, and writing, DoD employees may not use, or allow the use of, their official title, position or organization in connection with their participation, as this tends to suggest official endorsement or preferential treatment by the DoD.  

Supervisors may permit excused absences for reasonable periods of time for employees to participate in non-profit professional associations and learned societies.  The employee may also use government equipment or administrative support to prepare papers to be presented at such association events or to be published in journals when:  the participation or paper is related to the employee’s position or to the DoD mission, the agency can derive some benefit from the participation or paper, and the participation or paper does not interfere with the performance of official duties. 

Fundraising

A DoD employee may undertake “purely personal, unofficial volunteer efforts” in support of fundraising activities outside the federal government workplace.  JER section 3-300.  Employees must be careful not to do anything that suggests DoD endorsement of their activities.  Although the general rule is that personal fundraising should take place away from the workplace, certain limited fundraising activities may be conducted at designated areas on the military installation, with the advance approval of the commander.  See JER section 3-300, DoDD 1344.7, and AFI 36-3101.   Even when on-base fundraising occurs, there can be no official endorsement of the events unless the organization is listed in JER section 3-210(a).  Remember also that 5 C.F.R. 2635.808 sets forth the parameters for fundraising for federal employees.

Use of Government Resources

The basic rule is that government resources are to be used for official government purposes. 5 C.F.R. 2635.704(a). Therefore, government employees must be careful to avoid using federal resources in conjunction with their personal participation in non-federal entities.  DoD personnel may not be used to support the unofficial activities of another DoD employee who is supporting a non-federal entity.  However, under JER sections 3-305 and 2-301, if the appropriate level supervisor determines that a 5-part test is met, employees may make limited personal use of other types of government resources, such as typewriters, copiers, libraries, etc.  The 5-part test is as follows:

1) The use does not adversely affect the duties of the employee or the organization;

2) The use is of reasonable duration and made only during the DoD employee’s personal time (after duty hours or lunch time);

3) The use involves a legitimate public interest;

4) The use would not reflect adversely upon the federal government; and

5) The use creates no significant cost to DoD.   Note that the use of telephones, facsimile machines, e-mail, and the internet is addressed under JER section 2-301.  

KWIK NOTE:  Resolving issues involving government support to non-federal entities requires careful analysis and painstaking attention to detail; when cooperative efforts can legitimately be supported, the results benefit both the DoD and the community at large.
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