
ADDENDUM TO

RECORD OF PROCEEDINGS

AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBER:  00-03341


XXXXXXXXXXXXXX
COUNSEL:  None


XXX-XX-XXXX
HEARING DESIRED: No

_________________________________________________________________

APPLICANT REQUESTS THAT:

In the applicant’s request for reconsideration, he requests that the Board reconsider the following original requests:


  a.  Set aside the Article 15 that he received on 18 May 00.


  b.  Restore him to the grade of sergeant (E-4) with a date of rank (DOR) of 11 Feb 96 with all backpay.


  c.  He be allowed to retain his selection for promotion to staff sergeant which he earned prior to being punished by Article 15.

_________________________________________________________________

STATEMENT OF FACTS:

ON 25 April 2000, The applicant was offered nonjudicial punishment for conduct in violation of the Uniform Code of Military Justice (UCMJ), Article 92, failure to obey an order, Article 128, assault, and Article 134, indecent language.  The allegations came about as a result of an investigation into allegation of sexual harassment during a deployment to Bosnia-Herzegovina.  The applicant was alleged to have violated the order of an NCO to stop bothering a female airman.  He was also alleged to have assaulted the airman by touching her on her hair, back, and buttocks with his hands on 21 Oct 99.  Finally, the applicant is alleged to have told the airman words to the effect of “you know you want that foreign dick” in response to her complaints that foreign military men were gawking at her.

On 4 May 2000, after consulting with military defense counsel, the applicant accepted nonjudicial punishment proceeding rather than demand trial by court-martial.  He submitted a written presentation for his commander to consider.  After reviewing the evidence and the applicant’s submissions, the commander determined the applicant did not commit the offense under Article 92, but did commit the assault and indecent language offenses.  On 18 May 2000, the commander imposed a punishment consisting of a reduction to the grade of Airman, a suspended reduction to the grade of Airman Basic and a reprimand.  The applicant appealed the punishment on 24 May 2000.  The appellate authority denied the appeal on 12 June 2000.

On 2 August 2001, the applicant’s requests were considered and denied by the AFBCMR.  For an accounting of the facts and circumstances surrounding the earlier decision by the Board, see the Record of Proceedings at Exhibit F.

The applicant submitted a request for reconsideration based on a statement he obtained from the individual that made the complaint against him for which he was punished by Article.  The applicant’s complete submission is at Exhibit G.

________________________________________________________________

THE BOARD CONCLUDES THAT:

After again reviewing this application and the evidence provided in support of the appeal, we remain unpersuaded that the punishment imposed on the applicant was erroneous or unjust.  While we note that the victim of the actions for which the applicant was punished thinks that his punishment was unfair and states that she did not file the complaint that led to his punishment, she does not state unequivocally that the applicant did not commit the offenses.  While the victim may not agree with the punishment received by the applicant, this does not mean that the commander’s actions were wrong.  The responsibility to decide the type and scope of punishment rests with the commander.  The Article 15 appellate authority considered her sentiments before making his decision to deny the applicant’s appeal of the punishment.  In light of the above, we find no basis on which to favorably consider the requested relief.

_________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

_________________________________________________________________

The following members of the Board considered this application in Executive Session on 16 January 2002, under the provisions of AFI 36‑2603:


Mr. Gregory Petkoff, Panel Chair


Mr. Clarence D. Long, III, Member


Mr. Christopher Carey, Member

The following documentary evidence was considered:


Exhibit F.  Record of Proceedings, dated 17 August 2001,

                with Exhibits.


Exhibit G.  Applicant’s Letter, undated, w/atchs.

                                   GREGORY PETKOFF

                                   Panel Chair


