                       RECORD OF PROCEEDINGS

         AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBER:  00-02494



INDEX CODE:  137.00



COUNSEL:  NONE


439-03-7363
HEARING DESIRED:  YES

_________________________________________________________________

APPLICANT REQUESTS THAT:

Her former husband’s records be corrected to show that she is entitled to a Survivor Benefit Plan (SBP) annuity.

_________________________________________________________________

APPLICANT CONTENDS THAT:

She was married for 33 years (1942-1975) and being a military wife, raising 6 children and moving 27 times, she had no time to educate herself for future financial needs.  She relied entirely on being a military dependent.  She states this was taken from her without her knowledge in August 1990.

Applicant's complete submission is attached at Exhibit A.

_________________________________________________________________

STATEMENT OF FACTS:

The deceased member and the applicant were married on           21 September 1942.  The member retired on 1 November 1962 and elected spouse only SBP coverage based on full retired pay on her behalf during the initial enrollment period authorized by PL 92-425 (21 September 1972 - 20 March 1974).  The parties divorced on 22 October 1975.  The member remarried on 8 May 1976 and his retired pay records were updated to show his wife’s date of birth (28 October 1924) as the date of birth of the eligible spouse beneficiary.  He died on 20 August 1990 and his widow is receiving a $671 monthly SBP annuity.

_________________________________________________________________

AIR FORCE EVALUATION:

The Chief, Retiree Services Branch, AFPC/DPPTR, reviewed the application and states that the law in effect at the time of the applicant’s divorce did not allow retired members to provide SBP coverage even if they wished to voluntarily continue their former spouse’s eligibility.  However, the member could have elected to change spouse coverage to the insurable interest type of former spouse coverage during the one-year period authorized by PL 98-94.  In addition, he chose not to terminate his wife’s SBP in order to establish coverage on the applicant’s behalf following enactment of PL 99-145.  Therefore, they recommend denial of applicant’s request.

A complete copy of the evaluation is attached at Exhibit C.

The Chief, General Law Division, HQ USAF/JAG, reviewed the application and states that in response to a request for a legal opinion concerning the issues raised in applications similar to this applicant’s, the General Law Division, AF/JAG, stated that the Board does have the authority to consider the applications for correction of the military record of a deceased member submitted by a former spouse.  However, JAG recommended that the Board carefully consider the implications of any records correction before granting such a request since it has been held that the Board’s authority can be exercised only in favor of the service member and his/her representative, not against them.  The Board cannot rule on a despute between two claimants to a benefit only one of them can receive, without taking that benefit away from one of them.  Accordingly, JAG believes it is not appropriate for the Board to adjudicate such disputes; that task is properly left to the courts.  In other words, the Board should grant the relief requested in such cases only when a court of competent jurisdiction has decided the matter in favor of the claimant.

A complete copy of their evaluation is attached at Exhibit D.

_________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

The applicant provided the following response:

“I would like to give you further information on why I feel I have been treated unfairly by the Air Force having my S.B.P. taken away from me on August 1990.

Even before my divorce in 1975 I had gone to Kessler Air Force Base seeking legal advice on my legal rights and my survivor benefits.  The legal office told me no need to worry, that the survivor benefits could not be taken away.

After spending my entire time of marriage to Major L--- C--- L--- which was over 33 years, it has been a shock and hardship for this to happen.  As a military wife for that long, and moving over 27 times in 22 years, and twice overseas, I counted on the financial benefits by the Air Force, as it was stated to me.

I have lived under some of the worst conditions while moving to different bases with my military husband and our children.  Enclosed are some pictures of houses and living conditions of places I lived.  Each picture will document the base, year and conditions.

I would appreciate you reviewing and your consideration of my most unfortunate predicament.  Currently my set income is $542.00 per month from Social Security at age 79 years, and less than $68.00 is from Major L--- Social Security.

My registration of both my birth and marriage certificates are shown below in signature.  My social security, military ID., drivers license, voter’s registration, and passport are signed A--- F. L---.”

Applicant's response, with attachments, is attached at Exhibit F.

_________________________________________________________________

THE BOARD CONCLUDES THAT:

1.
The applicant has exhausted all remedies provided by existing law or regulations.

2.
The application was not timely filed; however, it is in the interest of justice to excuse the failure to timely file.

3.
Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.  We took notice of the applicant's complete submission in judging the merits of the case; however, we agree with the opinion and recommendation of the Air Force and adopt their rationale as the basis for the conclusion that the applicant has not been the victim of an error or injustice.  Therefore, in the absence of evidence to the contrary, we find no compelling basis to recommend granting the relief sought in this application.

4.
The applicant's case is adequately documented and it has not been shown that a personal appearance with or without counsel will materially add to our understanding of the issue(s) involved.  Therefore, the request for a hearing is not favorably considered.

_________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of probable material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

_________________________________________________________________

The following members of the Board considered this application in Executive Session on 16 May 2001, under the provisions of AFI 36-2603:



Mr. David C. Van Gasbeck, Panel Chair



Ms. Patricia D. Vestal, Member



Mr. Mike Novel, Member

The following documentary evidence was considered:


Exhibit A.
DD Form 149, dated 4 Sep 00, w/atchs.


Exhibit B.
Applicant's Master Personnel Records.


Exhibit C.
Letter, AFPC/DPPTR, dated 18 Oct 00.


Exhibit D.
Letter, HQ USAF/JAG.


Exhibit E.
Letter, AFBCMR, dated 21 Nov 00.


Exhibit F.
Applicant’s Letter, dated 20 Nov 00.






DAVID C. VAN GASBECK






Panel Chair
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