RECORD OF PROCEEDINGS

AIR FORCE BOARD FOR CORRECTION OF MILITARY RECORDS

IN THE MATTER OF:
DOCKET NUMBER:  01-00111



INDEX CODE:  111.01; 131.00



COUNSEL:  NONE



HEARING DESIRED:  NO

___________________________________________________________________

APPLICANT REQUESTS THAT:

The Army referral Officer Evaluation Report (OER) covering the period 7 April 1989 through 2 November 1989, be removed from his Air Force Officer Selection Record (OSR); all Army performance documents be removed from his Air Force record; and that these documents be removed from his OSR before it meets the May 2001 Special Selection Board (SSB). 

In a submission dated 11 January 2001, the applicant amended his requests to include removal of the “Prior Service Army” listings on his duty history and consideration for promotion to major by SSB for any boards for which the contested reports were a matter of record. 

In a submission dated 2 April 2001, the applicant amended his requests to include consideration for promotion to the grade of major by an SSB for the CY00B Major Selection Board, since it was unlikely that the Board would have time to act on his original requests before his records met the SSB in May 2001, or the central board in June 2001, where he will be considered for promotion above the promotion zone (APZ).

If the Board grants the relief originally requested and removes all or part of his Army records from his Air Force record, he requests that any letter that he has written to any promotion board, which mentions his Army record, be removed from his Air Force record before it is considered by a central promotion board or reconsidered by an SSB.

___________________________________________________________________

APPLICANT CONTENDS THAT:

The Air Force placed him in the wrong promotion year group as a consequence of failing to give him credit for active duty he performed as a member of the Army National Guard before entering the Air Force.  His date of rank to captain was changed from 4 January 1994 to 19 December 1993.  The incorrect computation of his time in service and date of rank caused him to miss his in the promotion zone (IPZ) promotion opportunity with the CY00A Major Selection Board.  This miscalculation also placed him at a competitive disadvantage with his peers when requesting assignments that would have been more commensurate with his time in grade.  The error and resulting injustice are to be addressed through SSB consideration in May 2001.

Four Army performance reports were added to his Air Force records without his knowledge.  These documents were added to his central record but were never added to the Unit Personnel Record Group records.  All of these reports are subject to misinterpretation by Air Force reviewers.  The most damaging is a highly prejudicial, factually incomplete Army 2Lt referral OER that closed out in November 1989, which has been maintained by both the Army and the Air Force without the required comments as an attachment.  The other documents are two school performance reports and a 2Lt OER, which closed out in March 1990.  These documents are not only old and difficult to read, they present an incomplete record of his Army active duty service.  The minimal probative value of the documents is greatly outweighed by the prejudice to which they subject him in the very competitive process of promotion review.  Fairness demands they be removed from his Air Force records.

In support, the applicant provided supporting statements, copies of the contested reports, pertinent Army and Air Force regulations, CY00A SSB notification, an Army message concerning masking 2Lt OERs, and other documents associated with the issues under review 

The applicant’s complete submission, which includes six attachments, is at Exhibit A.

___________________________________________________________________

STATEMENT OF FACTS:

Information extracted from the Personnel Data System (PDS) indicates that the applicant is currently serving on active duty in the grade of captain, effective 19 Dec 1993.  His Total Active Federal Commissioned Service Date (TAFCSD) is 23 April 1993.  His extended active duty (EAD) date is 6 June 1995.

The applicant's Army and Air Force evaluations follow:


Period Ending
Evaluation


* 14 Dec 88
Training Report (Army)


* 06 Apr 89
Training Report (Army)


* 02 Nov 89
Met Requirements/Do Not Promote (Army)


* 04 Mar 90
Usu. Exceeds Requirements Promote (Army)


  05 Mar 90 - 05 Jun 95
No Reports Available


  05 Jun 96
Meets Standards (MS)


  05 Jun 97
     MS


  09 Aug 97
Training Report


  05 Jun 98
     MS


  05 Jun 99
     MS


# 05 Jun 00
     MS

*  Contested Reports.  There are two Army Service School Academic Evaluation Reports and two Army OERs included in the Air Force OSR.  There are four “Prior Service Army” duty title entries in the Air Force PDS.

#  Top report in file when considered and not selected for promotion by the CY00B Major Selection Board, which convened on 18 September 2000.

Based on a change to his date of rank as a result of prior service credit, the applicant was considered by an SSB for promotion to the grade of major on 7 May 2001.  The results have not yet been released.

___________________________________________________________________

AIR FORCE EVALUATIONS:

The Chief, Performance Evaluation Section, HQ AFPC/DPPPE, reviewed this application and recommended that an advisory be obtained from the Army’s OER policy and procedures division as to the validity of the referral OER closing 2 November 1989.  Comments based on Air Force OPR policies and procedures would be inappropriate.  The contested OERs are governed by Army directive AR 623-105, Officer Evaluation Reporting System.  Their review of AR 623-105, paragraph 3.33 was inclusive as to the policy, procedures, and disposition of referral OERs for 2Lts in the Army.  AFPC/DPPPE stated they have no authority to comment on the validity of the reports.  AFI 36-2608, Military Personnel Records System, directs the filing of prior uniformed service evaluation reports in the OSR.  There are no established procedures to locate these reports; however, if they are sent to HQ AFPC, they will be filed in the OSR.  Once filed, they are a matter of record and cannot be removed without direction from the AFBCMR.  AFPC/DPPPE recommended disapproval of the request to remove the prior uniformed service evaluations from his OSR.

The Chief, Appeals and Corrections Branch, U.S. Total Army Personnel Command, TAPC-MSE-A, reviewed the application and stated that the applicant will have to apply to the Army Board for Correction of Military Records (ABCMR) for removal of his 2Lt evaluation reports.  Furthermore, the applicant has not provided any clear and convincing evidence to support his request for removal of the reports.  The current Army policy, which removes 2Lt evaluation reports from the performance data upon promotion to captain and filing them with the restricted data was not in effect at the time the applicant was serving with the Army.  There are no retroactive provisions to transfer the reports now.  In addition, the fact that the “Relief for Cause” evaluation report is missing the applicant’s referral comments, does not in itself constitute a basis for invalidation.

In further response, at the request of the applicant, the Chief, Appeals and Corrections Branch, TAPC-MSE-A, stated that, in accordance with paragraph 5-28e(2), Army Regulation 623-105, the senior rater will attach the rated officer’s acknowledgement and comments to the evaluation report and forward through channels for filing in the official record.  The Chief stated that this information was obtained from the regulation in effect at the time the applicant’s report was prepared and was provided to verify the fact that the referral comments should have been filed with the contested report.  The applicant also requested that this office further address the fact that had he remained on active duty with the Army, the report would have been removed from his performance data and filmed on his restricted data and therefore, would have had no bearing on his selection for promotion to major.  Although it is strictly Army policy, the applicant requested that this policy be considered when his application is reviewed.

Complete copies of the AFPC/DPPPE evaluation and the Army’s technical advisories, are at Exhibit C.

The Superintendent, Assignment Procedures/Joint Officer Matters, HQ AFPC/DPAPP1, stated that in accordance with AFCSM 36-699, Volume 1, paragraph 5.42.3.38.2, Air Force officers who have served as commissioned officers in another branch of service will not have their previous duty title entries included in their current Air Force history.  However, for each prior service report that is a matter of record in the officer’s OSR, a duty history entry of “Prior Service” is recorded.

The complete evaluation is at Exhibit D.

The Chief, Officer Promotion, Appointments, and Selective Continuation Branch, HQ AFPC/DPPPO, stated that AFPC/DPPPE and the U.S. Total Army Personnel Command/MSE-A addressed the applicant’s request to void the Army evaluation reports, and AFPC/DPAPP1 addressed the applicant’s request to have his “Prior Service Army” duty history entries removed from the PDS.  The Chief accepted the findings of those offices and had nothing further to add.  She concluded that SSB consideration is not warranted.  

The complete evaluation is at Exhibit E.

___________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATIONS:

The applicant stated that the advisory opinions failed to address the substance of his appeal.  It is an injustice to allow an Air Force promotion board to evaluate his potential based on incomplete Army records that even the Army considers too unreliable for use by its promotion boards.  Adherence to either Air Force or Army policy or procedures should have prevented one or all of the documents in question from being added to his OSR.  Army policy is to mask all 2Lt performance reports once an officer is promoted to captain.  Air Force policy prevents inclusion of an incomplete OPR in an OSR.  Because his Army reports are meeting an Air Force board, AFPC failed to apply either safeguard.  The result is that despite an otherwise outstanding record of service in the Air Force, he was not selected for promotion to major by the CY00B board.  

The Army records remain in his OSR and seem certain to meet the SSB and the CY01B Major Central Selection Board.  This perpetuation of the original error appears painfully likely to lead to his forced separation from active duty before the substance of his appeal is addressed.  If the AFBCMR does not act before late July 2001, it is likely that he will not be able to meet the SSB in August 2001, and thus will be forced to separate from active duty by February 2002.  

The applicant requested that his appeal be expedited to prevent his family from being forced from active duty before he has a fair evaluation for promotion.  Since he will be deployed to Kuwait from 29 May 2001 to approximately 1 September 2001, he asks that the AFBCMR decision be sent to both his home and E-mail addresses, so that he can immediately take the steps necessary to meet the August SSB.

The applicant responded to each advisory opinion, in turn.

A complete copy of the applicant’s response, with attachment, is at Exhibit G.

___________________________________________________________________

THE BOARD CONCLUDES THAT:

1.  The applicant has exhausted all remedies provided by existing law or regulations.

2.  The application was timely filed.

3.  Insufficient relevant evidence has been presented to demonstrate the existence of probable error or injustice.  We noted the applicant's complete submission in judging the merits of the case; however, the majority of the Board agrees with the opinion and recommendation of the Air Force offices of primary responsibility and adopt their rationale as the basis for its conclusion that the Army evaluation reports were filed in the applicant’s Officer Selection Record (OSR) in accordance with AFI 36-2608, Military Personnel Records System, which directs the filing of prior Uniformed Service reports in the OSR, if they are sent to HQ AFPC by the other service for filing in the member’s record.  Moreover, since the reports are Army records, it seems reasonable to the Board majority that his application should be addressed to the Army Board for Correction of Military Records (ABCMR) to request that the evaluation reports be removed from his Army record.  With regard to the referral OER, since the Army’s Chief, Appeals and Corrections Branch, stated that it was Army policy at the time that the senior rater’s letter of referral and the officer’s acknowledgement and comments were authorized enclosures to a report, the application might be substantiated on the basis that his comments to the referral report are missing.  If the ABCMR favorably considers the request, it would appear that the Air Force would no longer have grounds to maintain the Army report(s) in his Air Force OSR.  Therefore, the requests for removal of the Army evaluation reports from his Air Force OSR, removal of the corresponding prior service duty history entries from the PDS, and consideration for promotion to the grade of major by an SSB are not favorably considered.

___________________________________________________________________

THE BOARD DETERMINES THAT:

A majority of the panel finds insufficient evidence of error or injustice and recommends the application be denied.

___________________________________________________________________

The following members of the Board considered this application in Executive Session on 14 June 2001, under the provisions of AFI 36-2603:




Mr. Henry Romo, Jr., Panel Chair




Mr. Albert F. Lowas, Jr., Member




Mr. John E. Pettit, Member

By a majority vote, the Board recommended denial of the application.  Mr. Romo voted to grant the application, but he did not wish to submit a Minority Report.  The following documentary evidence was considered:

    Exhibit A.  DD Form 149, dated 9 Jan 2001, w/atchs.

    Exhibit B.  Applicant's Master Personnel Records.

    Exhibit C.  Letter, HQ AFPC/DPPPE, dated 9 Feb 2001, w/atchs.

    Exhibit D.  Letter, HQ AFPC/DPAPP1, dated 1 Mar 2001.

    Exhibit E.  Letter, HQ AFPC/DPPPO, dated 10 Apr 2001.

    Exhibit F.  Letter, SAF/MIBR, dated 27 Apr 2001.

    Exhibit G.  Letter, Applicant, dated 30 Apr 2001, w/atch.

                                   HENRY ROMO, JR.

                                   Panel Chair

MEMORANDUM FOR THE
EXECUTIVE DIRECTOR, AIR FORCE BOARD 




FOR CORRECTION OF MILITARY RECORDS (AFBCMR)

SUBJECT:, Docket No:  01-00111


I have carefully considered all the circumstances of this case and do not agree with the majority members of the panel that the applicant’s requests should be denied.

The majority of the panel finds no error or injustice in retaining the applicant’s Army Officer Evaluation Reports (OERs) and Training Reports in his file, notwithstanding the fact that one of them is a referral report reflecting he was relieved from duty for cause and does not have his response attached thereto.  I disagree.

Had the applicant remained in the Army, the contested reports would not have been reviewed by a selection board when he competed for promotion to major.  Moreover, these reports, although barely legible, reflect performance as a combat infantry platoon leader and has little or no relevance to his performance as an Air Force attorney.  One of the reports is a referral report and, while it is not considered fatally flawed by the Army, the applicant’s response was obviously a significant factor in his being given another opportunity to overcome his minor deficiencies which he did in an outstanding manner.

If the Army reports had been a matter of record at the time the applicant applied for an inter-service transfer, given the competitiveness of the promotion system, it’s inconceivable that the Air Force would have let him waste his time competing for promotion when his chance of selection was slim to none because of the Army report.

As a final point, since justice delayed is frequently justice denied, it is my decision that all of the Army reports and training reports be sequestered and removed from the applicant’s Air Force selection folder as an exception to policy.  Furthermore, if he exercised his right to communicate with the selection board presidents concerning the referral report, those letters should be declared void.  In order to permit this officer to overcome the basic injustice of having to compete for promotion with the Army reports, the amended “DP” Promotion Recommendation Form omitting any reference to the referral Army report should be substituted for the one of record without referral to the Evaluation Reports Appeal Board (ERAB); his nonselections for promotion to the grade of major should be set aside; and he should be given reconsideration for promotion to that grade by all selection boards that these reports were a matter of record.

JOE G. LINEBERGER

Director

Air Force Review Boards Agency

AFBCMR 01-00111

MEMORANDUM FOR THE CHIEF OF STAFF


Having received and considered the recommendation of the Air Force Board for Correction of Military Records and under the authority of Section 1552, Title 10, United States Code (70A Stat 116), it is directed that:


The pertinent military records of the Department of the Air Force relating to, be corrected to show that:


a.
The Army Service School Academic Evaluation Reports, rendered for the periods 21 August 1988 through 14 December 1988 and 26 February 1989 through 6 April 1989, and the Army Officer Evaluation Reports (OERs), rendered for the periods 3 November 1989 through 4 March 1990 and 7 April 1989 through 2 November 1990, be sequestered, and be, and hereby are, removed from his records.


b.
If he is considered and not selected for promotion to the grade of major with the Army reports as a matter of record, his record be further corrected to show that he was not considered for promotion to the grade of major by those boards.


c.
The Promotion Recommendation (PRF) prepared for use by the Calendar Year 2000A (CY00A) Major Selection Board, which convened on 18 September 2000, be, and hereby is, declared void and removed from his record and the attached reaccomplished PRF be accepted for file in its place.


It is further directed that his corrected record be considered for promotion to the grade of major by Special Selection Boards (SSBs), with inclusion of the reaccomplished PRF for the CY00A Major Selection Board.








JOE G. LINEBERGER








Director








Air Force Review Boards Agency

Attachment:

As Stated
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