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Civil Associations and Military Corporations

Updated by Col Barry Maddix, April, 2003

AUTHORITY: AFI 34-223, Private Organization (PO) Program (27 Nov 02).

INTRODUCTION

ANG MWR activities that generate or receive funds may be organized into either entities known as civil associations, which are unofficial activities/organizations or private organizations, or into not-for-profit corporations, which are also known as military corporations.  Civil associations are unincorporated and, as a result, the members of a civil association can be subject to personal liability if the association is sued.  Military corporations, on the other hand, are incorporated under state law and, thus, the members of these organizations can be insulated from personal liability.  

The following material discusses the formation, ongoing maintenance requirements, and permissible activities of these two kinds of organizations.  Depending on the type of organization formed, these issues are governed by either state law and/or Air Force and DoD instructions.

CIVIL ASSOCIATIONS

Unofficial Activity/Organization (UAO):  UAOs are small-scale activities and/or operations whose assets do not meet the financial threshold for establishing a private organization. Examples of UAOs are flower funds, coffee funds, unit advisory councils, or booster clubs.  If an organization’s unofficial funds exceed $1000 for a three-month period, it must either reduce its assets to an acceptable level, become a private organization, or discontinue operations. 

Private Organization (PO):  POs are self-sustaining special-interest groups set up by people acting outside the scope of any official position they may have in the federal government.  POs are not non-appropriated fund instrumentalities (NAFIs) nor are they entitled to the sovereign immunities and privileges given to NAFIs or the Air Force.  POs operate on the installation with the written consent of the installation commander, and can be discontinued at his discretion.  The installation commander may delegate his authority over POs to the support group commander.

There are three different types of POs:

Type I (Federal Sanctioned) These are federally sanctioned POs that are recognized by the Department of Defense or HQ USAF.  Examples include the Air Force Aid Society, Credit Unions, USO, etc.

Type II  (Affiliated) These POs are local chapters, lodges (fraternal or benevolent), veteran groups, etc. that are affiliated with a national or state-chartered organization.  Examples include the Air Force Association, Scouting Organizations, Affiliated Motorcycle or Auto Clubs, Religious Organizations, etc.

Type III (Independent) These POs are locally established and controlled special-interest organizations set up and operated to fulfill the needs and interests of DoD families.  Examples include local golf leagues, youth clubs, karate clubs, sports clubs, spouses’ clubs, etc.  

MILITARY CORPORATIONS

A military corporation is a not-for-profit corporation that is organized under the laws of the state and may provide insulation of its members from personal liability.  Technically, a UAO or a PO could conceivably incorporate under state law, however, because of the costs and/or the cumbersome filing requirements, an organization may choose not to do so.  

CREATING A PRIVATE ORGANIZATION

Individuals desiring to set up a PO should submit written by-laws, constitution or other necessary documents through the Resource Management Flight Chief (or comparable area of responsibility), Services Squadron Commander, and Staff Judge Advocate for consideration by the installation commander.  These documents must address, among other things, the membership eligibility, sources of income, and personal financial responsibility.

The constitution and by-laws must:

a.  Address the nature, function, classification, objectives, membership eligibility, and sources of income of the PO.

b.   Notify all members of their personal financial responsibility.

c.  Describe the responsibilities of PO officers for asset accountability, liability satisfaction, and sound financial and operational management.

d.  Provide specific guidance on how to dispose of residual assets remaining in the PO treasury after satisfaction of outstanding debts.

Each PO controls its own activities and ensures compliance with all governing instructions.  The installation commander has the power to withdraw authorization for any PO.

a. POs may not use DoD terminology or AF/ANG/NGB logos (in other words, the PO cannot imply any sort of endorsement from the DoD, Air Force, or Air National Guard).

b. POs may not discriminate or restrict membership based on culture or ethnicity.


c.     POs may not harass or haze as part of an initiation.

POs may use the name or abbreviation of a DoD component, organizational unit, or installation in its name provided it takes steps to ensure its status as a PO is apparent and unambiguous, and to prevent the appearance of official sanction or support.  See section 10 of AFI 34-223 for additional details concerning the name of a PO.

OPERATING A PRIVATE ORGANIZATION

The Installation commander provides limited supervision over POs. His or her control lies in the power to authorize and withdraw authorization for POs to operate on the installation.  The commander should ensure that all POs are in compliance with the requirements of AFI 34-223.  However, commanders should not control or dictate any internal activities or structure of POs.

There are a number of restrictions in AFI 34-223 that apply to the formation and operation of a PO.  These restrictions are set out in full in paragraphs 10.1 through 10.16.5.   Some of the more important restrictions are:

1. POs must be self-sustaining.  Generally, income must not accrue to individual members.  POs should prepare an annual income-and-expense statement, either on an accrual or cash basis.  If annual revenues are less than $100,000, there is no requirement to conduct an independent audit or financial review, unless there are signs of fraud or impropriety.

2. POs and unofficial activities/organizations must not engage in activities that duplicate or compete with the Army and Air Force Exchange Service.  

3. POs and unofficial activities/organizations may not engage in frequent or continuous resale activities or operate amusement or slot machines. However, the installation commander may authorize (or the Services squadron commander or division chief may authorize, if the authority is delegated) continuous thrift-shop sales operations, museum shop sales of items related to museum activities, and occasional sales for fund-raising purposes like bake sales, dances, carnivals, or similar occasional functions. This prohibition against frequent or continuous resale activities does not preclude collective purchasing and sharing of purchased items by members of POs or unofficial activities/organizations so long as there is no actual resale.  Also, the occasional sales limitation does not apply to PO sales of unit souvenirs or memorabilia to members of the unit provided AAFES elects not to provide the service.

4. POs and unofficial activities/organizations may not sell alcoholic beverages.

5. POs must have liability insurance unless the installation commander, with judge advocate review, waives the requirement.  However POs may be required to obtain insurance for certain special events which involve a greater risk of injury or damage.

6. The PO should consider bonding for its treasurer.

7. POs must comply with all applicable federal, state, local, and foreign laws governing similar civilian activities. Some POs may qualify for tax-exempt status if they are organized for one or more of the purposes specifically outlined in the Internal Revenue Code.

8. POs are limited to off-base solicitation of funds that clearly indicate that they are not for the base or any official part of the Air Force.  See para 10.15 of AFI 34-223.

9. POs are strictly limited in conducting occasional, infrequent fund-raising raffles only when authorized in advance by the installation commander and subject to a number of restrictions detailed in para 10.16.2 in AFI 34-223.   See also DoD 5500.7-R, Joint Ethics Regulation (JER), 30 Aug 93 and Changes 1 – 4). 

ENDING A PO ACTIVITY OR DISSOLVING A MILITARY CORPORATION

When a PO decides to disband or shut down, it must use its funds to satisfy any outstanding debts or obligations and dispose of any residual balance as decided by the PO membership.  The officers of the PO should notify the Services squadron commander and the installation commander of their intent to dissolve the PO and prepare a time-phased action plan to do so.

A military corporation should be dissolved in accordance with the requirements of state law. Typically, this means that the officers of the corporation should notify the Secretary of State of their intention to dissolve the corporation and to follow the requirements of state law.  Officers of the military corporation should consult with their judge advocate concerning any special state law issues.

KWIK-NOTE:   While you should ensure that POs meet regulatory requirements, you should not control or dictate any internal activities or structure of POs. Your control over POs lies in the power to authorize and withdraw authorization for POs to operate on your installation.
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� Although AFI 34-223 is silent with regard to its applicability to the Air National Guard, the author concurs with Major Kerry Muehlenbeck, who authored an excellent piece on private organizations in the ANG Materials from the 1999 Annual Survey of the Law (reprinted in the New JA and Paralegal Orientation Course Material (ANG 101) CD dated 6-8 Feb 2002) and determined that AFI 34-223 must apply to the ANG.  The reasoning is threefold.  First of all, the now superseded AFR 34-4, Private Organizations on Air Force Installations, was made applicable to the ANG via a National Guard Bureau 1993 Policy Letter, #P93-0067.  Second, DoD Instruction 1000.15, Private Organizations on DoD Installations (effective 23 Oct 97), applies to POs authorized to operate on DoD installations (a DoD installation being a location, facility, or activity, owned, leased, assigned to, controlled, or occupied by a DoD component).  Third, ANGI 34-121, Services, Dining Social Club Organization (draft) is intended to substantially revise ANGR 215-2.  In attachment 2 to the draft ANGI 34-121, the reader is directed to AFI 34-223, the current AFI on POs, for technical assistance.





� See also “Private Organization Guide, Jan 2000” at � HYPERLINK https://www-r.afsv.af.mil/Documents/poguide00.pdf ��https://www-r.afsv.af.mil/Documents/poguide00.pdf� and various templates available at https://www-r.afsv.af.mil/documents/newpolicyletteraug02.doc.
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