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I.
CONTINGENCY CONTRACTINGtc "I.
CONTINGENCY CONTRACTING"
CHAPTER 1 tc "CHAPTER 1 "
INTRODUCTIONtc "INTRODUCTION"

IT’S HAPPENED!  The EAF/AEF concept has been made as personal to you as your friends in the cockpit.  You’ve been deployed to an international contingency operation.  You’ve tried to prepare yourself as best you can, reviewing what the JAG School told you would be the issues most commonly encountered by JAGs in the field, viz. foreign criminal jurisdiction, LOAC and ROE issues, targeting and collateral damage concerns, and violations of General Order No. 1. You hit the ground in the AOR and upon reporting in to the Expeditionary Wing Commander you’re not asked about any one of them.  Instead, you’re asked: “How do we pay for paving the runway – it stinks – we’ve blown tires three days in a row.  Besides when we leave here this will be a commercial airport again and I’d like to leave something of value behind. Can we make it extra thick to support big civilian cargo planes.  And while you’re at it, the Russians are here without the basics - can I provide excess blankets so the poor bastards don’t freeze to death in their threadbare tents? Also, how do I get unit coins for all my deployed troops? They’re tired of paying for cokes for those Army pukes. Oh, and by the way, we need to build some temporary shelters for the maintenance crews — can  I use my O&M or does that have to come from the MILCON budget.  I need your advice before the morning stand-up.” 


To answer these questions you must understand the basics of fiscal law and operational contacting.  And you need a research methodology and sources. This Handbook is intended to provide those basic tools.  We also hope it will be a consolidated source of information for the JAG AND UNIT CONTINGENCY CONTRACTING OFFICERS to use during contingency and peace operations, and a guide for COMMANDERS.  Concepts and guidelines contained in this Handbook may also be used by contracting personnel during deployment exercises.  CAVEAT:  This Handbook is a continuing work in progress and will be updated as we gain experience in EAF/AEF Deployments.
A.
Definitions.tc "A.
Definitions." \l 2

Contingency:  An emergency, involving military forces, caused by natural disasters, terrorists, subversives, or requiring military operations.  Due to the uncertainty of the situation, contingencies require plans, rapid response, and special procedures to insure the safety and readiness of personnel, installations and equipment.  AFFARS Appendix CC, ¶ CC-102, 4 June 1999.  See also 10 USC 101(a)(13).  Note:  The Air Force definition is broader than the Army’s, which defines a contingency as “an operation in which members of the military are or may become engaged in active hostilities against an enemy or an opposing force.  It does not include routine training exercises or activities at or away from the home station.”


Peace Operations:  A comprehensive term that covers a wide range of activities comprising three types of activities: support to diplomacy (peacemaking, peace building and preventive diplomacy), peacekeeping, and peace enforcement.  Peace operations include traditional peacekeeping as well as peace enforcement activities such as protection of humanitarian assistance, establishment of order and stability, enforcement of sanctions, guarantee and denial of movement, establishment of protected zones, and forcible separation of belligerents.   FM 100-23, Peace Operations (Dec 1994).

Force Presentation:  The United States Air Force will organize the majority of its Total Force into ten Aerospace Expeditionary Forces (AEFs); two dedicated on-call Aerospace Expeditionary Wings (AEWs); five Lead Mobility Wings (LMWs); and required Air Operations Center (AOC) and Air Force Forces (AFFor) Command and Control (C2) elements.  In addition to the AEFs and AEWs, the EAF will include strategic “enabler” or common user assets, such as long-range mobility and space forces that will provide support to authorized organizations within and outside of the Department of Defense, including Air Force movements of AEFs forces.  See ¶. 1.2, AFI-10400, Aerospace Expeditionary Force Planning, 1 Oct 99.


Spectrum of Operations:  The National Military Strategy dictates that the Air Force be prepared to support requirements across the spectrum of operations from humanitarian and disaster relief operations up to and including Major Theater War (MTW).  See ¶. 1.3, AFI-10400, Aerospace Expeditionary Force Planning, 1 Oct 99.


Combat Support Concepts:  Agile Combat Support (ACS) underpins the ability of the EAF to provide force capabilities that can rapidly respond by creating, sustaining and protecting all aerospace  power capabilities to accomplish mission objectives.  ACS produces the combat support capabilities that are critical to decisive aerospace power.  By focusing on the expeditionary capabilities of ACS, Expeditionary Combat Support (ECS) concepts assure that AEFs are supported and are able to operate with a small support footprint and streamlined infrastructure requirements.  ECS functions include contracting, financial management and comptroller, judge advocate, logistic plans, personnel, services, supply, transportation, etc.  See ¶. 1.13, AFI-10400, Aerospace Expeditionary Force Planning, 1 Oct 99.


Contingency contracting:  Provides those essential supplies and services needed to sustain the mission during contingency or peace operations. 


Contingency Contracting Officer (CCO):  A contracting officer (CO) is appointed in writing through a warrant (SF 1402) by the  Head of the Contracting Activity (HCA) or the Principal Assistant Responsible for Contracting (PARC).  Only a duly-appointed CO may bind the United States Government and obligate its funds.  A CCO is a CO who has been specially-trained and certified in contingency contracting and designated as a CCO pursuant to the Contingency Operational Contracting Support Program.  See Part C below.  Both a CO and a CCO are officials with the authority to enter into, administer and/or terminate contracts and make related determinations and findings on behalf of the United States Government.  In the Air Force, CCOs are usually active duty military members in the grade of E-4 or higher.  CCOs  may also act through duly appointed representatives known as Ordering Officers (also know as the Contracting Officers Technical Representative or COTR), with authority up to $2,500.00.  See Paras. 3.2.1, 3.2.2 AFOP, 1997, Contingency Contracting Vol. 1, Part 3, Tab 26.

B.
Mission Statement.tc "B.
Mission Statement." \l 2

1.
CCOs “will support purchases of over-the-counter supplies and services essential to the mission of deployed units.” The operative word is “support.” A truly effective Contingency Contracting Officer (CCO) never forgets the mission is to provide timely support to the unit by purchasing those legitimate requirements at a fair and reasonable price. 


2.
JAGs “will provide necessary legal services to commanders at all echelons and will insure support to all Air Force personnel tasked with expeditionary contingency responsibilities.  Such legal services include advice and support on fiscal authorization and constraints, treaties and international agreements, contingency contracting, deployed area legal environment, and relations with international and non-governmental organizations.”  See ¶. 3, Annex P, HQ USAF PAD 99-01, 1 Aug 99.  A truly effective JAG never forgets that the first priority is to insure that the Expeditionary Wing Commander’s and CCO’s next assignments are not to “Eglin AFB,  Federal Prison Camp.”

C.
Implementation and Preparation.tc "C.
Implementation and Preparation." \l 2

Continency Operational Contracting Support Program (COCSP), 4 June 1999.  AFFARS Appendix CC established the Contingency Operational Contracting Support Program (COCSP) which can be accessed at the following website:  www.deskbook.osd.mil which will get you to the homepage where you can shortcut to FAR Supps., then to AFFARS Supp., then to Appendix CC.  The Appendix, primarily for use by CCOs, establishes protocols for the initial deployment element of personnel and equipment required to establish an austere operational capability for up to seven days.  It establishes Contingency Contracting Officers (CCOs) who are to be pre-designated and trained to perform contingency contracting taskings.  It establishes a requirement that such contracting officers be pre-appointed by MAJCOMs, and that such officers would engage in pre-deployment preparation to include the determination of the applicability of host-nation mutual support agreements, status of forces agreements, and other diplomatic agreements to determine their impact upon contingency contracting within the deployment area.  It is recommended that each JAG (whether or not designated as the deployed JAG) and designated CCO review the Appendix prior to deployment and to establish a deployment plan through the Appendix.  It also requires the establishment of a deployment kit with pre-approved letters of authorization, BPAs, SF 44s, and other contract forms appropriate to support contingency operations in a deployment environment.  See Ch. 3, infra, for an explanation of these forms and their use.  The COCSP is under review and is expected to be revised and republished in June 2000.  It is expected to include a section that requires coordination and planning between the CCO and the JAG.

D.
What’s Involved.tc "D.
What’s Involved." \l 2

The majority of the purchases the CCO will make at an operational site will be simplified acquisitions under $100,000 [increased to $200,000 for contingency operations, 10 USC 2302(7)].  The only source of funding will be O & M (USAF 57-3400; Army 21-2020) and Personnel (USAF 57-3500; Army 21-2010).  Do not rely on MILCON (USAF 57-3300) or special funds being available.  Many dollar limitations/thresholds (i.e., simplified acquisitions, etc.) are either waived or extended during a contingency, so it is important for the CCO to coordinate closely with the Head of Contracting Authority (HCA), the JAG and the accounting and finance officer.  The Defense Production Act and Defense Priorities and Allocation Systems (DPAS) are not applicable to foreign vendors and have little impact beyond the domestic industrial base.

There are four typical phases of contracting support during contingencies:

 
Phase I:
Mobilization/Initial Deployment

 
Normally the first 30 - 45 days.

 
High tempo, confusion and controlled chaos.

 
#1 priority — RESPONSIVENESS to basic life support requirements:

 
Billeting, food service (including potable water), transportation and ground rental (i.e. vehicles), ground fuel (i.e. gas/diesel fuel), laundry and bath services, refuse and sanitation services.

 
During this phase, the CCO may be in the undesirable position of being the requester, approving official, certifying officer and transportation officer for deliveries.

 
Phase II:
Build-Up

 
A reception and bed-down of the main body of deploying forces.

 
Typical requirements:

 
Construction material, horizontal construction, heavy equipment leasing and purchasing, office equipment/furniture, quality of life/MWR items (TVs, VCRs, gym and sports equipment).

 
CCOs need to:

 
Gain effective command and control over contracting and contracting support personnel.

 
Establish a vendor base.

 
Establish requisitioning, funding and contracting controls and procedures in place.

 
Establish Non-Appropriated Fund (NAF) contracting procedures to support quality of life programs.

 
Establish Blanket Purchase Agreements (BPAs), consolidating requirements into purchase orders and contracts rather than using high volume and physically time consuming SF 44 cash transactions.  See Chapter 3.

 
Establish an Ordering Office (OO) network with effective control measures.

 
Phase III:
Sustainment

 
Provides contracting support from the completion of the build-up phase until redeployment begins.  Contracting will expand into contracts for additional quality of life, more permanent facilities and equipment, additional office supplies, and discretionary services.  CCO’s priorities will be:

 
Establishing long-term contracts, Indefinite Delivery Indefinite Quantity (IDIQ), additional BPAs and consolidating requirements wherever possible to achieve economies of scale, reduce costs and mitigate risk.

 
Improve documentation of contracting actions and internal controls.

 
Increasing competition and depth within the vendor base.

 
Planning for transition to follow-on forces or termination and redeployment.

 
This phase may be satisfied, in part, by a LOGCAP contractor.  See Part E(7), infra.
 
Phase IV:
Termination/Redeployment

 
Significant pressure and urgency to “send the troops home.”  Typical new requirements include:  packing, crating and freight services, construction and operation of wash racks for vehicles.  Commercial air passenger services (if TRANSCOM is not providing for this) will not be the responsibility of the CCO.  Contract air support arrangements will be made by HQ AMC TACC and HQ AMC DO for commercial carriers for deployment and re-deployment missions.  See ¶. 2.5.6, Appendix 6, Annex A, HQ USAF PAD 99‑01 1 Aug 99.

 
The CCO will be required to terminate and close-out existing contracts and orders.  Ratifications and claims must be processed to completion.  When a follow-on force is required, the CCO must prepare contracts and files for delegation/assignment to the incoming contracting agency.  The CCO should coordinate these actions with the JAG.

E.
Contracting in Support of Contingencies.tc "E.
Contracting in Support of Contingencies." \l 2

In any contingency operation quality acquisition support to the commander will make a critical and key contribution to the accomplishment of the mission.  In addition, superior acquisition practices throughout a contingency operation avoids later investigations and audits that reveal suspected irregular, illegal, and improper procurement practices by the command.  Therefore, quality legal advice on procurement questions throughout a contingency operation is essential in not only accomplishing the mission but in preventing the utilization of improper and illegal acquisition practices and procedures.  Please remember, however, that virtually all services, supplies and construction requested will be of an urgent, high priority nature so regulatory and statutory requirements will be relaxed.  However, local procurement actions may not be necessary or authorized.  Go through the following first: 

1.
Basic Deployment Kits/Prepositioned Items:


A.
Harvest Bare.  A nickname for an air transportable package of hardware shelters and equipment designed to support Air Force operations and personnel in bare base situations.  (AFI 10-209).  NOTE:  AEF-assigned personnel “will carry a robust personal mobility compliment to mitigate effects of austere deployments.”  See Annex A, ¶. 7.7, HQ USAF PAD 99‑01, 1 Aug 99.



B.
Harvest Eagle.  A nickname for an air transportable package of housekeeping equipment, spare parts, and supplies required to support Air Force general purpose forces and personnel under bare base conditions.  Each kit is designed to provide softwall housekeeping support for 1,100 personnel.  (AFI 10-209).



C.
Harvest Falcon.  A nickname for an air transportable package of hardwall shelters, softwall tents, and equipment required for base and personnel housekeeping sets and aircraft support sets in bare base conditions, or have supplies been prepositioned.  (AFI 10-209).


2.
Exhaustion of Logistics Supply Pipeline and Required Sources of Supply. Many supplies and services for any contingency operation will be obtainable through the logistics supply pipeline established for the operation.  Therefore before initiating any local acquisition for supplies and services, a contracting officer must ensure that requiring officials have tasked the established logistics supply pipeline and that the supply pipeline cannot provide the required supplies or services or do so to meet mission needs, i.e. in a timely fashion. 

3.
Inter-Service Support Agreements (ISSAs).  Actions by one military Service or element to provide logistic and/or administrative support to another military Service or element.  Such actions can be recurring or non-recurring in character on an installation, area or worldwide basis.  (JP 1-02).


4.
Exhaustion of Other Required Government Sources.  In addition, contracting officers must comply with Parts 8 of the Federal Acquisition Regulation (FAR) and Department of Defense Federal Acquisition Regulation Supplement (DFARS), which establish required sources for supplies and services throughout the Government and the Department of Defense, e.g. non-profit agencies employing blind and severely disabled people; GSA Federal Supply Schedules, etc.  Contract legal advisors to an operation must become familiar with the required sources of supply in FAR Part 8 and DFARS Part 8, and ensure that these sources are fully utilized by contracting officials in any operation. 


5.
Exhaustion of Host Nation and Allied Forces Supply Sources.  Contract legal advisors must also become familiar with the supplies and services the host nation has agreed to supply under any applicable Host Nation Support Agreement for the operation.  Support items under these agreements may include billeting, food, water, fuel, transportation and utilities.  Air Force components to unified commands are required to assist lead units in establishing HSN for required items.  They should identify in-theater pre-positioned and HN material available to supporting MAJCOMs to allow them to prepare required deployment packages.  See ¶. 2.3, AFI-10400, Aerospace Expeditionary Force Planning, 1 Oct 99.  The on-call AEFs will be required to plan for “expeditionary procurement and contracting.”  The thought is that they will procure resources on the economy through host nation support/contracting channels.  See Annex A, HQ USAF PAD 99‑01, 1 Aug 99.  Quality legal advice will ensure that the host nation has been tasked for all services and supplies that it has agreed to provide.  (See Discussion infra on Host Nation Support Agreements).  If an agreement is in place with a foreign government, the CCO may have authority to place delivery orders against it.  AFFARS Appendix CC 502-1(d)(2).  CAUTION:  If the host nation has agreed to supply an item, to contract for it potentially results in a violation of the Anti-Deficiency Act, 31 USC 1341(a).  See an explanation of the ADA at P. 11, infra., and Comp. Gen. Dec. B-104845, 31 Comp. Gen. 123 (1951).


6.
Contingency (Coalition) Partners.  Allied forces who are contingency partners may have agreed to provide supplies or services pursuant to an Implementing Arrangement to an Acquisition and Cross-Servicing Agreement (ACSA).  An MOU or protocol to the Implementing Arrangement may have been executed for the contingency.  (See Discussion infra on ACSAs).


7.
Logistics Civil Augmentation Program (LOGCAP).  LOGCAP plans for the use of civilian contractors during contingencies or in wartime to augment the logistics support of selected forces.  Typically, they will apply in the “Phase III Sustainment” part of the operation.  Currently, AR 700-137 establishes the program for the Army.  Its key elements are as follows:

 
sustain 25,000 troops up to 180 days.

 
DynCorp—current LOGCAP contractor.

 
Brown & Root—current Balkans sustainment contractor.

 
Cost plus award fee Indefinite Delivery/Indefinite Quantity contract.  See P. 44-45.

 
Government-furnished property.

 
Services, including minor construction.

 
OMA ( Army O & M) funded ( fund cite appropriation code 21-2020).

 
Administered by Defense Logistics Agency (DLA) Defense Contract Management Command (DCMC) Administrative Contracting Officer (ACO).


8.
Summary:  Exhaustion of All Required Supply Sources. Therefore, local procurement actions should only be initiated when the following have been exhausted: 


A.
Deployment kits/prepositioned supply sources have been checked;



B.
The established logistics supply pipeline is unable to provide the required goods or services or cannot supply them to meet mission needs, i.e., timeliness; 



C.
The items are not being supplied under an ISSA checklist;



D.
No other required Government source (GSA schedules, etc.) exists for the supply or service; 



E.
The host nation or allied force partner has not agreed to supply the items or services, or is otherwise unable to provide the needed supplies or services or to supply them to meet mission requirements,  i.e. timeliness;



F.
Our coalition/contingency partners have not agreed to supply the items; and,



G.
A LOGCAP contractor is not in place — typically the case in a contingency deployment during Phase III Sustainment.


However, once it is determined that contingency contracting is the chosen method, for the most part it can be accomplished through the procedures of the FAR (Federal Acquisition Regulations), Part 13, Simplified Acquisition Procedures, which prescribes procedures for the acquisition of supplies and services (including non-MILCON construction) and commercial items, the aggregate amount of which does not exceed the simplified acquisition threshold of $200,000 for declared contingency/peace operations [10 USC 2302(7); 41 USC 403(11); FAR 13.101; DFARS 13.103(a)]; and FAR Part 12, Procurement of Commercial Items which exceed the simplified acquisition threshold but are not greater than $5 million.  See Page 3 supra. for the 10 USC 101(a)(13) definition of a “contingency operation.”  Real estate acquisitions are handled through separate statutory and regulatory authority.  See AFI 32-9001, Acquisition of Real Property.  Leasing of real property overseas — 22 USC 2796d requires an international agreement (DD 5530.3; AFI 51-701).  See also AFI 51-701, Negotiating, Concluding, Reporting and Maintaining International Agreements.


9.
Unavailability of Items on Local Market.  You’ve exhausted all supply sources, but now determined that the purchase request can’t be filled from the local market.  Don’t cancel it — instead, look into the possibility of referring it to another location for action.  This is most likely for U.S.-made spare parts, communications equipment, contract repair items, some medical supplies, computer software/hardware, and many GSA contract items.


Where to Look.  There are usually several sources geographically separated from the CCO that could be used:

 
The American Embassy.

 
The nearest permanent military base contracting office.

 
The CCOs’ CONUS home base, particularly if there are regular airlift missions from home base to the deployed site.

 
For CCOs deployed into the Southwest Asia (SWA) region (Middle East), an “East Coast Buying Office (ECBO)” will probably be established at Shaw AFB, SC (HQ USCENTAF “Rear” Contracting Office) at the onset of an actual contingency to assist with all local purchase requirements that cannot be sourced in the SWA countries.

 
Finally, if there are scheduled AMC flights to and from the contingency base, the CCO could send the requirements to the contracting office wherever AMC goes.


Commercial air, however, should be avoided due to customs problems.  The CCO should not overlook or underestimate the usefulness of the referral system to fulfill requirements.  For example, in the Pacific theater, there is a program called “PACOM-CONTINGENCY ACQUISITION PROGRAM (P-CAP),” which has preidentified redundant sources of supply in over ten (10) countries which are willing and able to satisfy many of PACOM’s known requirements.  The CCO should not arbitrarily limit the potential markets available to satisfy a customer’s needs.


You now have an idea of what’s involved, but to answer the Commander’s questions you need to know where the money is coming from to pay for the coins, the runway repairs, the shelters and those blankets for our comrades.  Thus, an understanding of Acquisition and Fiscal Law is essential, as well as acquisition procedures.  Let’s start with Fiscal Law.

CHAPTER 2tc "CHAPTER 2"
FUNDING ISSUEStc "FUNDING ISSUES"
INTRODUCTION

This chapter highlights appropriate contingency contract funding  limitations and practices.  An understanding of basic fiscal law is essential.  There are three limitations on the expenditure of funds: purpose, time, and amount. An agency may obligate and expend appropriations only for a proper purpose. An agency may obligate only within the time limits applicable to the appropriation (e.g. O&M funds are available for obligation for one fiscal year). Finally, an agency must obligate within the amounts established by Congress. 

A.
Fiscal Law in a Nutshell.  tc "A.
Fiscal Law in a Nutshell.  " \l 2

1.
Fiscal Law Constraints.  Notwithstanding the exigencies inherent to military contingencies, all contracts awarded in support of an operation must be funded in accordance with the current fiscal law of the United States.  Contract legal advisors should expect that contracting officers and fiscal officers deployed to support the contingency will have an understanding of fiscal law and the ramifications to the command for violation of fiscal law provisions and will look to the JAG to insure that the followed legal requirements are met:



A.
Anti-Deficiency Act.  Of paramount concern is ensuring that the Air Force complies with the "Anti-Deficiency Act," 31 USC 1341(a), which prohibits obligating or spending money before it is appropriated or in amounts in excess of the amount appropriated.  It is a criminal act to knowingly enter into or authorize government contracts in the absence of government funds to pay for such contracts.  A knowing and willful violation of 31 USC 1341(a) is punishable by a fine of up to $5,000, two years in prison, or both.  In addition, if someone violates this law, the Air Force must investigate the matter and file a written report with Congress. 



B.
Color of Money. 31 USC 1301(a) commonly referred to as the "Purpose Statute" prohibits applying appropriations to objects other than those for which the appropriations were made.  The purpose statute" typically refers to the concept of "color of money," which means that appropriated funds must be expended for the purpose established by Congress. 



C.
Availability as to Time.  Appropriations are available only to support bona fide needs during the period of availability.  Typically, the period of availability for an annual appropriation is one (1) fiscal year.  Funds are presumed to be available for obligation only during the fiscal year in which they are appropriated.  31 USC 9502; DFAS-DER 7004, ¶. 7; DFAS-IN Reg. 37-1, ¶. 9-5c(2).  For example, O&M funds are an annual appropriation and generally only available for obligation during the period 1 October through 30 September.  31 USC 1502(a), the "bona fide needs" statute, provides that the balance of an appropriation or fund limited for obligation to a definite period is available only for payment of expenses properly incurred during the period of availability or to complete contracts properly made within that period of availability.  The bona fide need is determined when the Government obligates the appropriated fund (the time of award, not performance).  Therefore, a bona fide need must exist at the time the award is made, regardless of when performance is scheduled to begin.  

PRACTICAL EXAMPLE:
In the opening scenario, the runway needs to be repaired and it needs to be repaired now.  Repairs are a bona fide need of the current fiscal year.  But what about runway lights?  When are night operations beginning?  Be careful about performance time if performance dates are stated in the solicitation and it appears as though the contractor cannot begin performance until after the next fiscal year.  Absent dates specified in the solicitation the Government intends that the contractor start work promptly and perform in accordance with the contract terms.  Therefore, just delete the dates!!  See DFAS-IN Reg. 37-1, ¶. 9-5c(2)(N).




i.
Supplies.  Supplies are bona fide needs of the period in which they are needed or consumed. Orders for supplies are proper only when the supplies are actually required.  Thus, supplies needed for operations during a given fiscal year are bona fide needs of that year.  The comptroller general has held that supplies ordered in one fiscal period that an activity will not use until a subsequent fiscal period are bona fide needs of the first period under two circumstances:

a.
First, the inventory or “stock level” exception.  A bona fide need for supplies exists when there is a present requirement for supply items to meet authorized stock levels (replenishment of operating stock levels, safety levels, mobilization  requirements, authorized backup stocks, and so on).  DFAS-IN Reg. 37-1, ¶. 9-5c(3)(A).  CAUTION:  Buying in excess of normal usage requirements, even if it results in a better price, is prohibited.  Mr. H. B. Higley, B-134277, Dec. 18, 1957 (Unpub.).  

b.
Second, the “lead time” exception. If goods or materials will not be  obtainable on the open market at the time needed because the time required to order, produce, fabricate, and deliver them requires that they purchased in a prior fiscal year, such supplies are a bona fide need of the year of purchase. Therefore, the lead time exception permits the agency to consider the normal production lead time in determining the bona fide need for an acquisition.  DFAS-IN Reg. 9-5c(3)(E).

ii.
Services.  As a general rule, one must use current funds to obtain current services, and one may not use current funds to obtain future services.  This results from application of the bona fide need rule which basically seeks to ration/align annual appropriations to/with annual requirements.  There are two exceptions to the general rule.  The first is for non-severable services which by their nature cannot be divided for performance in separate fiscal years. Such “non‑severable” or “entire” services are funded with funds current in the year in which the contract is made for the entire services.  The second exception is statutory.  It permits the use of current year funds to acquire services which continue over the end of the current fiscal year even if the services are severable provided that the duration of the services is no longer than twelve months.  10 USC 2410a.

PRACTICAL EXAMPLE:
You are reviewing a contract for trash disposal and it is for a 12-month period or less, which is going to cross two (2) fiscal years.  It doesn’t matter.  Because the contract is severable and its period of performance does not exceed one (1) year, it can be funded with the current fiscal year’s O&M funds current at the time of the award for the entire contract (just as you would if it was a non-severable contract) even though performance will cross into the next fiscal year.




2.
Understanding A Fund Cite.  Before you can understand Appropriations you need to know how to read a fund cite.  The first seven digits of a fund cite are the most important.  The first two digits reveal the military department (57 represents Air Force).  The third digit states the fiscal year/availability (0 - Fiscal Year 2000).  The next four digits state the Type of Appropriation (3400 - Air Force O&M Funds).  For example, a fund cite of 570 3400 would represent Air Force O&M Funds for the 2000 Fiscal Year.  This citation represents a typical fund citation that contract legal advisors should expect to see in supporting a contingency operation:

Sample fund cite: 
57 0 3400 78 1234 P123333 2222 S12345 

AGENCY (57=USAF) ---- FISCAL YEAR (0 = FY2000) ----- APPROPRIATION TYPE ----- (3400=O&M) ----- OPERATING AGENCY CODE (78) ----- ALLOTMENT NUMBER (1234) ----- PROGRAM ELEMENT (P123333) ----- ELEMENT EXPENSE (2222) ----- FISCAL STATION NUMBER (S12345) ----- 


So, where do you look to determine the purpose of a specific appropriation? First, try Attachment I , Fund Cite Appropriation Codes most commonly encountered from the appropriations acts. DoD has nearly one hundred separate appropriations available to it for different purposes. Appropriations are differentiated by service (Air Force, Army, Navy), and component (active, reserve, or guard), as well as purpose (procurement, research and development, O&M, and so on). 


The major DoD appropriations provided in the annual appropriations act are: 

 
Operation & Maintenance (O&M): used for the day-to-day expenses of training exercises, deployments, operating and maintaining installations (AF fund cite code 57-3400).

 
Personnel:  used for personnel costs such as pay and allowances and PCS travel (AF fund cite code 57-3500); 

 
Research, development, test, and evaluation (RDT&E):  used for expenses necessary for basic and applied scientific research, development, test, and evaluation, including maintenance and operation of facilities and equipment (AF fund cite code 57-3600); and, 

 
Procurement:  used for production and modification of aircraft, missiles, weapons, tracked vehicles, ammunition, ship-building and conversion, and “other procurement” including “temporary structures” (AF fund cite code 57-3800);

 
DoD also receives smaller appropriations for other specific purposes such as humanitarian assistance. 

 
Congress appropriates funds for military construction of permanent improvements separately in annual appropriation acts (AF fund cite code 57-3300).  See section, supra. at P. 16 in the special rules applicable to construction.


By regulation, DoD has assigned most types of expenditures to a specific appropriation.  


3.
Types of Appropriations:


A.
Operation and Maintenance.  In funding acquisitions for contingency operations, contracting officers and their legal advisors should generally expect to find that only Operation and Maintenance (O&M) (57-3400) and Personnel (57-3500) funds are available.  O & M funds are properly used to pay for the day-to-day expenses of exercises, deployments, and military operations.  However, O&M funds are not available for the procurement of individual end items costing over $100,000, or any construction in excess of $500,000 (except to correct a life-, health-, or safety-threatening deficiency, which bumps up the limitation to $1 million).  10 USC 2241 permits the use of O & M funds for:

 
Certain morale, welfare, and recreation items.  But see the limitations in AFI 65-106, Appropriated Fund Support of MWR and NAF Activities. E.g.:

AFI 65-601, ¶. 4.29, 65-603.4, AFR 172 and 177-102

-
Plaques/mementos/coins/organizational mugs and t‑shirts — use NAF funds.

-
Purchase for resale — must use NAF funds, Appendix CC-502-2(d) AFM 64-302 Atch. 1.

 
Acquisition of services, special clothing, supplies, and equipment.

 
Necessary expenses in connection with communication and other services and supplies that may be necessary for the national defense.

 
NOTE: the usual limitations on food, clothing, and specialty metals (tents, cotton, silk, canvas, stainless steel flatware, tools) not produced in the U.S. are inapplicable outside the U.S. in support of combat operations or for acquisitions not exceeding the simplified acquisition threshold.  DFARS § 225.7002-2.

 
No lease of a bus unless it is manufactured in the U.S. or a qualifying country unless the requirement is temporary or priced below the simplified acquisition threshold.  10 USC 2534; DFARS 225.7007; USAREUR Reg. 715-2, Subpart 25.70. 

 
O&M funds current at the time of contract award can be used to fund a severable service contract for a period of a year or less.  10 USC 2410a.



B.
Procurement (57-3800).  Contract actions to acquire property with a value in excess of $100,000 for each item MUST be funded with PROCUREMENT appropriations, and not O&M funds.  As a result, a proposed contract action with O&M funds to acquire title to property with a price of over $100,000 for each item would be legally insufficient.  NOTE:  temporary structures are funded with these monies.



C.
Military Construction (57-3300).  Contracts to complete construction valued in excess of $500,000 ($1 million if life-, health-, or safety-threatening) are generally funded with MILITARY CONSTRUCTION APPROPRIATIONS (MILCON), and not O&M funds.  Construction is defined as any construction, development, conversion, or extension of real property.  It includes all work necessary to produce a complete and usable improvement to an existing facility.  Truly temporary structures must be funded with 3080 procurement monies.  See the special rules in ¶ 4, below, for a complete explanation.  



D.
Contracts for maintenance and repair work are not construction.  Maintenance is recurrent work to prevent deterioration, work required to preserve or maintain a facility, or the maintenance of a facility in such condition that it may be used for its designated purpose.  Repair is defined as restoration of a real property facility, system or component to such a condition that it may effectively be used for its designated purpose.  See OSD Comptroller Memorandum, 2 Jul 97.  (For a complete discussion of the repair rule, see Warner Meadows, The Army Lawyer (March 1998)).   Maintenance and repair are O&M funded.  See the special rules applicable to construction, which follow.


4.
Special Rules Applicable to Construction.

You should understand that there are nine  (9) separate sources of funding for military construction (not counting CINC Initiative Funds, infra. at P. 32), only one of which (#8) is certain to be available for contingency/peace operations because MILCON projects are long-lead time and cannot feasiblely be used in a contingency environment.
(1)
Appropriated funds identified on a project by project basis for capital improvements approved by Congress in advance of the appropriation (“MILCON funds”) contained in an act (typically for projects 5 years out) known as the Military Construction Authorization Act (57-3300) (Source:  10 USC 2802).

NOT PRACTICAL FOR CONTINGENCY/PEACE OPERATIONS.

(2)
Up to $30 million per year to carry out a military construction project not otherwise authorized by law if SECDEF determines that the project is vital to national security or to protect the health, safety or quality of the environment and the requirement for the project is so urgent that deferral for inclusion in the next Military Construction Authorization Act will be inconsistent with national security or the protection of health, safety or environmental quality.  There must be notice to Congress and a twenty-one (21) day waiting period before the project begins.  Funds used are unobligated MILCON funds.  (Source:  10 USC 2803).

NOT PRACTICAL FOR  CONTINGENCY/PEACE OPERATIONS.

(3)
Contingency construction up to an amount appropriated for that purpose when authorized by SECDEF to carry out a military construction project not otherwise authorized by law (that is, not in the Military Construction Authorization Act), or as authority is delegated by SECDEF to the secretary of a military department to carry out such project if SECDEF determines that deferring it for inclusion in the Military Construction Authorization Act would be inconsistent with national security or national interest.  SECDEF must submit a report in writing to the appropriate committees of Congress to include justification, current estimate of cost, and justification for using the contingency construction section.  The project can begin only after the end of the twenty-first (21st) day from the time notification is received.  (Source:  10 USC 2804).  

MAY BE AVAILABLE FOR CONTINGENCY/PEACE OPERATIONS.

(4)
SECDEF may contribute to NATO for construction of facilities and installations.  If funds have been appropriated, SECDEF may make a contribution in excess of the appropriation by up to $10 million, but not exceeding 125% of the amount appropriated.  A report must be submitted to Congress and the project may be carried out only after the end of the 21 day notice period.  (Source:  10  USC 2806).

NOT PRACTICAL FOR CONTINGENCY/PEACE OPERATIONS.

(5)
Presidential declaration of national emergency.  In the event of a declaration  of war or national emergency by the President that requires the use of the Armed Forces, SECDEF may undertake military construction projects and may authorize the secretaries of the military departments to do same, even if those are not otherwise authorized by law, provided they are necessary to support the use of the Armed Forces.  The projects may be undertaken only within the total amount of funds that have been appropriated for MILCON, including funds appropriated for family housing, that have not been obligated.  Congress must be notified, but there is not waiting period to obligated funds.  (Source:  10 USC 2808).

NOT PRACTICAL FOR CONTINGENCY/PEACE OPERATIONS.

(6)
Unspecified minor construction for exercises.  SECDEF may authorize up to $5 million for exercise-related unspecified minor military construction projects coordinated or directed by the JCS outside of the United States during any fiscal year.  (Source:  10 USC 2805(a)(2)).

NOT APPLICABLE TO CONTINGENCY/PEACE OPERATIONS.

(7)
SECDEF may carry out unspecified minor military construction projects not otherwise authorized by law in the Military Construction Authorization Act or by special appropriation up to 125% of the amount authorized in the Military Appropriation Acts for unspecified minor construction provided the approved cost is equal to or less than $1.5 million, except if the construction project is intended solely to correct a deficiency that is life-, health-, or safety-threatening, which bumps the limit up to $3 million.  (Source:  10 USC 2805(a)(1)).

MAY BE AVAILABLE FOR CONTINGENCY/PEACE OPERATIONS.

(8)
SECDEF may spend from O&M funds amounts necessary to carry out an unspecified minor military construction project costing not more than $500,000, unless the project is intended solely to correct a deficiency that is life-, health-, or safety-threatening, in which case the limit is bumped to $1 million.  These limitations do not apply if the project is to be carried out using funds made available to enhance the deployment and mobility of military forces and supplies.  These are referred to as “deployment and mobility funds,” or “Mobility Enhancement  Funds” to enhance deployment and mobility up to $1 million.  (Source:  10 USC 2805(c)(1)).  CAUTIONARY NOTE:  O&M funds are not available for exercise-related unspecified minor construction projects.

WILL BE AVAILABLE FOR CONTINGENCY CONSTRUCTION.


SUMMARY:

MILCON FUNDS, THOSE APPROPRIATED IN THE MILITARY CONSTRUCTION AUTHORIZATION ACTS, WILL NOT AS A PRACTICAL MATTER BE AVAILABLE FOR CONTINGENCY OPERATIONS.  YOU SHOULD, THEREFORE, EXPECT THAT CONSTRUCTION FUNDS FOR A CONTINGENCY OPERATION MAY BE FOUND IN TWO FUNDING SOURCES:  (1) § 2805(a)(1) FOR UNSPECIFIED MINOR MILITARY CONSTRUCTION PROJECTS FOR $1.5 MILLION/$3 MILLION RESPECTIVELY; OR (2) § 2804 CONTINGENCY CONSTRUCTION, BOTH OF WHICH WILL REQUIRE THE SECRETARY CONCERNED TO NOTIFY THE APPROPRIATE COMMITTEES OF CONGRESS OF HIS OR HER DECISION, THE JUSTIFICATION AND ESTIMATED COST FOR THE PROJECT (WITH THE APPLICABILITY OF THE TWENTY-ONE (21) DAY WAITING PERIOD); AND WILL BE AVAILABLE FROM ONE (1) SOURCE, O&M, UNDER § 2805(c)(1) IN THE AMOUNT OF $500,000/$1 MILLION RESPECTIVELY.  ALSO NOTE THE FOLLOWING:


A.
CAUTION:  IF O&M OR UNSPECIFIED MINOR MILITARY CONSTRUCTION FUNDS ARE AVAILABLE TO FUND PROJECTS COSTING $1.5 MILLION OF LESS, THOSE FUNDS SHOULD BE USED INSTEAD OF EMERGENCY/CONTINGENCY FUNDING AUTHORITIES.  SEE AFI 32-1021, ¶ 5.2.



B.
Funded costs include “out of pocket” expenses such as contract costs, TDY expenses, and the cost of fuel to operate equipment.  They do not include military pay, equipment depreciation, or other “soft costs” (but these still must be reported).



C.
Special Problem:  A complete and usable facility must be scoped!  10 USC 2801(b); The Honorable Michael B. Donley, B-234326, Dec. 24, 1991 (unpub.)(“[W]hen multiple interrelated buildings, structures, or other improvements are being constructed to meet a need for a single ‘complete and usable’ facility, they typically will constitute one construction project”).  E.g., parking lot for a chow hall. 

B.
Operational Funding Limitations.  tc "B.
Operational Funding Limitations.  " \l 2

As explained above, absent special authority for a particular operation, funding for contingency and peacekeeping operations is limited to Operation & Maintenance Funds, Air Force O & M, in the limits described, and Personnel Funds.  However, there are miscellaneous funding limitations by statute and program in addition to the special rules applicable to military construction explained above.


1.
Miscellaneous Funding Limitations


A.
Pub. L. No. 105-56, § 8132, 111 Stat. 1203, 1250 (1997), prompted President Clinton to notify Congress on 3 March 1998:

I hereby certify that the continued presence of U.S. armed forces, after June 30, 1998, in Bosnia and Herzegovina is required in order to meet the national interests of the United States, and that it is the policy of the United States that U.S. armed forces will not serve as, or be used as, civil police in Bosnia and Herzegovina.



B.
Section 1231(b) of the Strom Thurmond National Defense Authorization Act for FY99 provides that, “No funds available to DoD may be used…to assign or detail any member of the Armed Forces to duty with a United Nations Stand By Force.”



C.
Section 8106 of the FY99 DoD Appropriations Act requires a report to Congress prior to expenditure of funds for deployment of U.S. forces in Yugoslavia, Albania, and Macedonia.  The report must explain why U.S. presence is necessary to U.S. national security interests, the number of troops to be deployed, the mission, expected schedule, exit strategy, costs and funding sources, and the anticipated effect on morale, retention, and effectiveness.  The report is not necessary prior to an emergency deployment.



D.
Section 1006, HR 1401, FY00 DoD Authorization Act:  “None of the funds appropriated pursuant to the authorization of appropriations in this Act may be used for the conduct of combat or peacekeeping operations in the Federal Republic of Yugoslavia.”



E.
HR 2561, FY00 DoD Appropriations Act:

i.
Section 8045:  “Of the funds appropriated or otherwise made available by this Act, not more than $119,200,000 shall be available for payment of the operating costs of NATO Headquarters:  provided, That the Secretary of Defense may waive this section for Department of Defense support provided to NATO forces in and around the former Yugoslavia.”

ii.
Section 8074: limitation on transfer of defense articles and services during peacekeeping, peace-enforcement, or humanitarian assistance operations, requiring 15-day notice to Congress.  I.e., no blankets can be given away for free to the Russians!

iii.
Section 8125: report by 31 January 2000 on the successes and deficiencies of Operation Desert Fox and Operation Allied Force. 



F.
The NATO agreement with both Bosnia-Herzegovina and Croatia provides that these governments will provide facilities free of cost, assist to obtain utilities at the lowest rate, and collect no duties, tolls, or charges for use of airports, roads, and ports.   We learned our lesson from the Dayton Accords!  Parenthetically, note that Operation Joint Force has two (2) Joint Contracting Centers in Hungary and Bosnia, respectively, and one (1) each in Budapest, Sarajevo and Zagref.  They will provide a wealth of information.



G.
The Ports Annex to the Technical Arrangement between NATO and Croatia provides that, “IFOR (now SFOR) will receive a 50% discount on the published tariffs in existence on 3 April 1996 in respect of all services, including the rental of land and facilities, provided by the ports.”



H.
The agreement with Hungary provides that, “It is explicitly agreed by the Contracting Parties that the United States Forces shall provide reimbursement only for those goods and services specifically requested and received.”



I.
The Overseas Contingency Operations Transfer Fund (OCOTF) may be available as a source of reimbursable funding for contingency construction projects.  However, this is just a transfer fund.  It does not provide any authority to undertake construction.  You still must look to the language of a specific appropriation to determine to which accounts the funds can be transferred.  Usually they are limited to O&M accounts.  The joint explanatory statement in the conference report for FY 98 Emergency  Supplemental Appropriations Act (PL 105-174) directed that no more than $2 million from OCOTF could be used for any one (1) construction project.  The legislation contains no limit but DoD policy is to comply with this direction.  For example, we allocated $2 million from this fund to repair the runway at Tuzla.  There was a differing site condition encountered by the LOGCAP contractor.  It turned out to be additional damage and the fact that there was no turn around ramp.  The estimate to correct these deficiencies was $1.5 million.  Determining that it was also a runway used for NATO we went to NATO and got an additional $700,000 for repair and used remaining O&M funds for completion.



J.
CINC initiative funds 10 USC 166(a).  These funds are controlled by CJCS who is authorized to provide funds to the CINCs of combatant commands.  The amount appropriated is normally $25 million per year so the funds are limited.  Funds are used to enhance war-fighting capability, readiness and sustainability of the forces.  Only nine (9) authorized activities for which the funds may be used, including contingencies, humanitarian and civic assistance and forced protection.  However, these funds will not be used for construction even though they can be, if other O&M funds are available which should be used within the limits of 10 USC 2805(c).



K.
Emergency and extraordinary expenses 10 USC 127.  May be used by service secretaries for unanticipated emergencies or extraordinary expenses.  Can be spent for unanticipated, short-notice construction, but typically are not.  The amount appropriated for “E&E” expenses is fairly small, and if the cost exceeds $500,000 the Secretary must notify appropriate committees of Congress.  


2.
Funding Limits?  Then Try Other Ways To Get What We Need.


A.
Host Nation Support.  10 USC 2350g; AFFARS Appendix CC502-1(d).  .  SECDEF may accept from a foreign country for support of any element of the armed forces in the area of that country:  real property or use; services or supplies for U.S. or use IAW mutual defense agreement or occupational arrangement; or services furnished as reciprocal international courtesies or as services customarily made available without charge.  Check with the United States Liaison Officer at the local American Embassy, existing military facilities or the MAJCOM HQ to see if host nation support is available.  In many cases, the host nation will supply food, water, fuel or other Assistance In Kind (AIK).  If it’s being supplied by the locals, don’t waste money buying your own!



B.
Burden Sharing Contributions.  10 USC 2350j.  SECDEF may after consultation with SECSTATE accept cash contributions from any country or regional organization (e.g., ASEAN) for certain purposes including supplies and services, MILCON, and compensation for local national employees of the DoD.  E.g.:  You have $500,000 in O&M funding to build a chow hall, but no money beyond that amount can be used to build a parking lot — see if NATO will pay for the lot!



C.
Allies and Partners.  Acquisition and Cross-Servicing Agreements (ACSAs).  10 USC 2341-2350, DoD Dir. 2010.9; AR 12-16; DoD 7220.9M; STANAG 17.  NOTE:  AF JAGs — don’t leave home without it — AFI 25-301, Acquisitions and Cross-Servicing Agreements Between the United States Air Force and Other Allied and Friendly Forces.  How ACSAs work: The North Atlantic Treaty Organization (NATO) Mutual Support Act (NMSA) authorizes the establishment of Acquisition and Cross Servicing Agreements (ACSAs), which are binding country-to-country treaty-level Instruments allowing the exchange of logistics support, supplies, and services between armed forces of the US and designated foreign countries. 

i.
10 USC 2350.  Temporary logistical support, supplies, and services—food, billeting, transportation (including airlift), petroleum, oils, lubricants, clothing, communication services, medical services, ammunition, base operations support (and construction incident to base operations support), storage services, use of facilities, training services, spare parts and components, repair and maintenance services, calibration services, port services, and temporary use of general purpose vehicles.

ii.
10 USC 2342.   ACSAs authorized to be entered into with NATO, a NATO subsidiary (PFP countries), a U.N. organization, or “any regional organization of which the United States is a member.” (e.g., ASEAN),  or a designated country as determined by SECDEF.

KEY POINTS:

 
Require cash reimbursement, replacement-in-kind, or equal value exchange. Not a FAR contract.

 
Practical example of use of ACSA.  We needed a rest stop from the port of Rijeka to Tuzla.  There was a Hungarian military truck stop of Okucani.  We used the Hungarian ACSA to get tents and food and paid for it in cash under the ACSA.  Eventually we put into the Okucani stop gravel, portable buildings, a food tent and used $500,000 of O&M for the construction getting a waiver up to $900,000 as health, safety because we could not protect the force otherwise.  Part of the problem is that portable buildings are paid for with procurement (57-3080) monies because they are “temporary structures” and not permanent improvements that would come under MILCON.  Arguably illegal to use O&M funds for these buildings.  In Kosova we are using “contingency O&M” without statutory authority up to $35 million.  

 
ACSAs are constrained by dollar ceilings in buying and selling supplies/services.

 
ACSAs are intended for use during combined exercises, training, deployments, operations, other cooperative efforts, or unforeseen circumstances.  ACSAs enhance interoperability and supportability of forces in theater.  For example, reservists were providing the firefighting services for Sarajevo.  Their tour ended and they left.  We obtained the services through our LOGCAP contractor and sold those services under the ACSA to our contingency partners.

 
ACSAs can be more restrictive. Eg. ACSA with Japan is more restrictive; limited to bilateral exercises and training, UN peacekeeping operations, and humanitarian international relief operations On 20 Sep 98, Congress designated New Zealand as an ACSA-eligible country; now being negotiated; like Japan, proposed ACSA with New Zealand will be more restrictive because of US policy prohibiting participation/observation of US exercises by New Zealand.

 
All classes of supply in current US inventory can be transferred under ACSA, except major end items, specified munitions, or items specifically prohibited by law.

 
ACSAs are constrained by the following legal limitations: 

 
ACSA transactions are subject to annual dollar ceiling limitations.  See 10 USC 2341-2350.

 
US purchases from non-NATO countries are limited annually to $60M per country.

 
US sales to non-NATO countries are limited annually to $75M per country.

 
US inventories may not be increased to support logistics requirements of another country, i.e., cannot buy; must come from existing stocks.  10 USC 2348 (“Inventories of supplies for elements of the armed forces may not be increased for the purpose of transferring supplies…”).  For example, in Bosnia we had a C-hut tent and a MWR-tent at which movies were shown for the morale of our soldiers.  The Russians and Turks attended and we deemed it incidental.  The Danes, however, wanted us to buy new furniture and give it to them in exchange for food under the ACSA.  However, we cannot increase inventory to service an ACSA.  Parenthetically, we did have the Russians and Turks use sign-in sheets but there is no ACSA with the Russians and we are probably not going to ask for reimbursement.

 
Exception:  However, you can use the “acquire statute,” 10 USC 2344(b)(2), when doing an exchange.  For example, Croatia provided guards at the port of Rijeka free of charge.  However, they wanted the guards fed on base and wanted fuel for the equipment that was moving our goods out of the port.  There was no ACSA with Croatia.  We used the “acquire statute” which requires cash or equal value exchange and gave them fuel and food in exchange for the guard services.

 
SECDEF may not use the ACSA authority to procure from a foreign government or International Governmental Organization (IGO) “any goods or services reasonably available from United States commercial sources.”  For example, we had an issue at Bobsled Hill in Bosnia over the Italian guards.  Because this was an intelligence operation it was determined that guard services were not reasonably available for U.S. commercial sources such as a LOGCAP contractor.  The Italians wanted their guards housed.  We built housing for their guards and deemed it “construction incident to base operation support” and billed the Italians for the cost under the ACSA with Italy.  

 
USCINCPAC is engaged in the following ACSA activity with other countries:

 
Completed 7 first-time ACSAs: Signed with Australia, Fiji, Japan, South Korea,  Malaysia, Thailand, and Tonga.

 
Revisions underway to above existing ACSAs: Negotiating with South Korea.

 
Four first-time ACSAs being negotiated: Singapore, Indonesia, Nepal, and New Zealand.

 
Terminated: First-time ACSA negotiations with Philippines (confused with basing rights).

 
EUCOM has completed ACSAs and Implementing Arrangements with Belgium, Canada, Czech Republic, Denmark, Finland, France, Germany, Greece, Hungary, Israel, Italy, Latvia, Lithuania, Luxembourg, Macedonia, Norway, Poland, Portugal, SHAPE (Supreme Headquarters  Allied Powers Europe), Tunisia, Turkey, and the United Kingdom, and ACSAs with NAMSA (NATO Maintenance and Supply Authority), the Netherlands, and Spain.


The most current list of ACSAs dated January 2000 is provided at Attachment 5.

3.
Draw Down Authority.  22 USC 2318(a)(1), § 506(a)(1) of the Foreign Assistance Act.  This Act provides that articles and services from any agency of the United States may be “drawn down” for the benefit of another country.  For example, we use DoD articles from DoD stocks and defense services to assist the government of Bosnia-Herzegovina for their self-defense.  The limitation is that not more than $100 million may come from DoD resources.  Draw down authority is typically used for unforeseen military and humanitarian emergencies and disasters.  The statute also provides that the President can direct draw downs in some non-emergency situations when judged to be in the U.S. national interest.  For example, draw downs are authorized to support counter-narcotic activities, refugee assistance and cooperative efforts regarding MIAs from the Vietnam War.  Congress must pass special legislation authorizing a draw down for a specific reason or purpose, such as support for U.N. war crime tribunals or peacekeeping operations.  Draw downs can be therefore viewed as tools to support U.S. foreign policy objectives in both emergency and non-emergency situations.  See the article by LtCol. Russell Crumrine, USA, in the DISAM Journal, Spring 1999.  Take particular note of § 552(c)(2) of the Act, 22 USC 2348(a), which authorizes the draw down of commodities and services to support unforeseen emergencies related to peacekeeping operations.  Note the following key aspects of draw downs:

 
Refer to the FAA and DoD 5105.38-M, Security Assistance Management Manual, for an outline of the basic policies governing draw downs for the DoD.

 
Draw downs are an interagency process, usually involving Department of State, NSC and the DoD.

 
Draw downs are authorized by law through presidential determinations.

 
Material, services and training provided come from on-hand DoD stocks or resources.

 
Authorization for draw downs provide neither additional funding nor contracting authority for DoD to execute a draw down.

 
Material must be physically on hand and should be Condition Code B or higher (fully mission capable).


4.
Humanitarian and Civic Assistance Limitations.


A.
Humanitarian and Civic Assistance (HCA) ‑ two types (for guidance, see DoD Dir. 2205.2, Humanitarian and Civic Assistance (HCA) Provided in Conjunction with Military Operations, 6 Oct 1994, and DoD Inst. 2205.3, Implementing Procedures for the Humanitarian and Civic Assistance (HCA) Program, 27 Jan 1995):

i.
Earmarked funded HCA (using specifically appropriated funds $55.8 million for FY 00) in conjunction with authorized military operations in a foreign country in order to promote security interests of U.S. and that country and to improve specific operational readiness skills of U.S. armed forces members who participate in the activities.  10 USC 401(a)(1)

a. 
Secretary of State must specifically approve the HCA to be given to any foreign country and SECDEF has to report HCA activities to Congress NLT      1 March each year  10 USC 401(b), (d).

b.
HCA activities “shall complement, and may not duplicate, any other form of social or economic assistance” provided by the U.S. to the country concerned and must serve the basic economic and social needs of the people of the country.  10 USC 401(a)(2).

c.
They must be approved by the host country.  DoD Dir. 2205.2.

d. 
Only includes (§ 401(e)):

1. 
medical, dental, and veterinary care provided in rural areas of a country (e.g., by Medical Readiness Training Exercises [MEDRETEs]);

2.
construction of rudimentary surface transportation systems;

3.
well drilling and construction of basic sanitation facilities; 

4.
rudimentary construction and repair of public facilities; and

5.
detection and clearing of landmines, including necessary education, training, and technical assistance; however, U.S. military personnel may not participate in the physical detection, lifting, or destroying of landmines (unless for the concurrent purpose of supporting a U.S. military operation) or provide landmine detection and clearing assistance as part of a military operation that does not involve U.S. armed forces.

e.
Cannot be furnished to individuals or groups engaged in military or paramilitary activities. § 401(a)(3)

ii.
"De Minimis" HCA.  DoD can use other funding (not clearly specified) for “minimal expenditures” for HCA.  However, O & M funds may only be obligated for “incidental costs” of carrying out funded HCA (subparagraph “a” supra).          10 USC  401(c)(4)

a.
What is "incidental"?

1.
Has to meet "reasonable" standard ‑ i.e., would reasonable person consider it "incidental to the exercise"?

2.
Generally, not the sort of foreign assistance provided by US Agency for International Development (USAID) (§ 401(a)(2)).  But in certain cases can perform assistance and be reimbursed by USAID under Economy Act, 31 USC 1535 (have to coordinate beforehand!).

3.
Should not significantly impact on readiness training.

4.
O & M funds expended for HCA should represent only a minor or reasonably small percentage of the exercise's total O & M funds.

5.
Examples provided by Congress:

(a)
Unit doctor's exam of local villagers for few hours with administration of several shots and issuance of some medication,  but not dispatch of a medical team for mass inoculations.




(b)
Opening of an access road through trees and underbrush for several hundred yards, but not asphalting of any roadway.

iii.
Also need to consider alternative funding, such as USAID funds, host nation funds, private funds, etc.



B.
Overseas Humanitarian, Disaster, and Civic Assistance (OHDACA) Limitations.  Section 8074 of the DoD FY 2000 Appropriations Act, P.L. 106-79 (113 Stat. __, 25 Oct 99) requires DoD to give 15 days prior notice to Congress before transferring any defense articles or services to another nation or an international organization for use in UN peace operations (either Chapter VI or Chapter VII) or any other international peacekeeping, peace-enforcement, or humanitarian assistance operation.

i.
Starting with §1311 of the FY96 Department of Defense Authorization Act (110 STAT. 473), OHDACA is considered as encompassing a series of interrelated statutory authorities (10 USC 401 (discussed supra), 402, 404, 2547, and 2551) for providing humanitarian, disaster, and civic aid to foreign countries.  Additionally, CINC Initiative Funds (10 USC 166a), while not part of OHDACA, may be used for certain humanitarian purposes.

ii.
Rather than each aspect being separately funded, as had been prior practice, beginning in FY96 a single fund was authorized and appropriated for OHDACA.  For FY97, $50 million was authorized, of which $47 million was appropriated.

iii.
Transport of humanitarian relief supplies to foreign countries (the “Denton Amendment”)  10 USC 402

a.
Transport, without charge but on a space‑available basis, supplies that have been furnished by a nongovernmental source and are intended for humanitarian assistance.

b.
Secretary of Defense has to determine a number of conditions exist (advance US foreign policy, suitable supplies, legitimate need, humanitarian purpose, adequate distribution arrangements) before authorizing the transportation.

c.
Supplies may be distributed by an agency of the U.S. government, a foreign government, an international organization, or a private nonprofit relief organization, but
d.
Supplies cannot be distributed, directly or indirectly, to any individual, group, or organization engaged in a military or paramilitary activity.

e.
SECDEF has to report to Congress NLT 31 July each year.


5.
Foreign Disaster Assistance.  10 USC 404


A.
President may direct SECDEF to provide disaster assistance (including transportation, supplies, services, and equipment) outside the United States to respond to manmade or natural disasters when necessary to prevent loss of life.



B.
President has to inform Congress, within 48 hours after commencement of assistance, a report of nature and extent of assistance provided.



C.
Presidential authority has been delegated to SECDEF, with the concurrence of SecState (except in emergencies).  E.O. 12966, FR 36949 (15 July 1995)



D.
Secretary of Defense may make available excess nonlethal supplies for humanitarian relief purposes.  10 USC 2547

i.
Supplies (not weapons, ammo or other equipment or material "designed to inflict serious bodily harm or death") that are excess under DoD regulations are transferred to the Secretary of State, who is responsible for distribution.

ii.
Differs from sale or grant of excess defense articles (EDA, which may be lethal or nonlethal).

iii.
Transport is funded through 10 USC 2551 (subpara. F below).



E.
Humanitarian assistance worldwide. 10 USC 2551

i.
Funds authorized shall be used for providing transportation of humanitarian relief and for other humanitarian purposes worldwide (including excess non‑lethal property).

ii.
Transportation of supplies is under the direction of the Secretary of State, who may also be provided DoD funds for administrative costs and acquisition of transportation assets in destination country.

iii.
SECDEF reports to Congress at time of next FY’s budget submission.

iv.
Funds authorized can be used not only for this act, but also for transportation of excess nonlethal supplies under 10 USC 2547 (subpara. E supra).  For excess nonlethal supplies, report to Congress (subpara. 3) has to include information on their quantity, acquisition value, and value at time of transportation.


6.
CINC Initiative Funds.  10 USC 166a


A.
An example of a general appropriation being used to supplement specific appropriations (i.e., “Any amount provided…for an activity [authorized by this section] shall be in addition to amounts otherwise available for that activity for that fiscal year.”)



B.
For the past number of years, Congress has annually appropriated $25 million, to be allocated by the Chairman of the JCS among the combatant CINCs to be used for a number of authorized activities within their respective AORs.



C.
The authorized activities include (10 USC 166a(b)):

i.
Force training.

ii.
Contingencies.

iii.
Selected operations.

iv.
Command and control.

v.
Joint exercises (including activities of participating foreign countries).

vi.
Humanitarian and civic assistance.

vii.
Military education and training to military and related civilian personnel of foreign countries (including transportation, translation, and administrative expenses).

viii.
Personnel expenses of defense personnel for bilateral or regional cooperation programs.

ix.
Force Protection (§ 902, FY 1998 Defense Authorization Act).



D.
The Chairman “should give priority consideration” to requests that would enhance U.S. forces’ war fighting capability, readiness, and sustainability, and would reduce the threat to, or otherwise increase, U.S. national security.



E.
Each year the CINCs submit their prioritized list of candidate CIF projects for the following fiscal year, per CJCSI 7401.01.




i.
Use of O/M without an interagency order or Economy Act Agreement a Purpose violation.  63 Comp. Gen. 422 (1984).

C.
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1.
Civilian Contractor Support.  Civilian contractors and their employees are not DOD employees.



A.
No personal services contracts without statutory authority.  FAR 37.104.



B.
Logistical support provided by contract, e.g., billeting, messing, office space, transportation, uniforms.



C.
Must be legal basis for logistical support, e.g., USAREUR Reg. 600-700, Chapter 7, and international agreement.  USAREUR Reg. 715-2, Subpart 25.8120.


2.
Unauthorized Commitments and Ratification.  


A.
The term “unauthorized commitment” is an agreement that is nonbinding solely because the government representative who made it lacked the authority to enter into that agreement. FAR 1.602-3.  This unauthorized commitment typically occurs in a contingency environment by a well-meaning individual who believes that immediate action was necessary to support the mission.  It can be avoided if the CCO gets to the operation early and becomes highly visible.  It can be cured by ratification.  CCOs receive requests to issue contracts to cover commitments which unauthorized individuals make to expedite a job or which, in the opinion of the individual, was an emergency purchase.  CCOs do not have this authority.  Ratification (or approval after the action has taken place) authority is found in the FAR Part 1 and its supplements.  These unauthorized actions need to be resolved as quickly as possible.  The “on-scene” commander, if Head of Contracting Activity (HCA) (not to be confused with Humanitarian & Civic Assistance which goes by the same acroynm!), will generally have ratification authority delegated to him/her (AFFARS 5301.602-3) which will help to shorten the whole process.  Once it is determined the actions were legitimate and funds are available, the CCO should put a memo in the file and pay the vendor.  If the person paid cash to a vendor, the CCO could reimburse him/her from the imprest fund or, if that is not available, the CCO should write a SF 44 to the individual for the item(s) to get payment from the finance officer.


B
Ratification.




i.
Ratification is the act of approving an unauthorized commitment, by an official who has the authority to do so, for the purpose of paying for supplies or services provided to the government as a result of an unauthorized commitment.  FAR 1.602-3(a).

ii.
Contracting officers may ratify certain unauthorized commitments.  FAR 1.602-3.  See also AFFARS 1.602-3(b)(2); NAPS 5201.602-3; AFFARS 5301.602-3.

iii.
Contracting officers may ratify unauthorized commitments if:

a.
The government has received and accepted supplies or services, or the government has obtained or will obtain a benefit from the contractor's performance of an unauthorized commitment.

b.
At the time the unauthorized commitment occurred, the ratifying official could have entered into, or could have granted authority to another to enter into, a contractual commitment which the official still has authority to exercise.

c.
The resulting contract otherwise would have been proper if made by an appropriate contracting officer.

d.
The price is fair and reasonable.

e.
The contracting officer recommends payment and the JAG concurs, unless agency procedures expressly do not require such concurrence.

f.
Funds are available and were available when the unauthorized commitment occurred.

g.
Ratification is within limitations prescribed by the agency.

iv.
Air Force HCAs may delegate the authority to approve ratification actions, without the authority to redelegate, to the following individuals:  See AFFARS 5301.602-3; NAPS 5201.602-3.

a.
$10,000 or less—chief of contracting office.

b.
$100,000 or less—Principal Assistant Responsible for Contracting (PARC).

c.
More than $100,000—Head of Contracting Activity (HCA).  NOTE:  A cautionary, ratification levels vary with the command.  For example, ACCFARS defines the levels as $10,000 or less for contracting squadron commanders; $25,000 or less for logistics group commanders; and ACC/LGC for amounts above $25,000.


C.
When unauthorized commitments occur, the following will be done:


 
The individual will submit a statement of all pertinent facts to his/her commander.

 
Commanders must forward to the CCO the statement of facts, a description of any disciplinary action taken or why none was considered necessary, and the steps being taken to prevent recurrence.  If non-USAF personnel commit unauthorized acts, their ratification actions will be processed through the departmental headquarters or agencies which have authority over them.  Transactions cannot be ratified if they could not have been made by a properly authorized CCO (i.e., illegal contracts).

 
After the facts are determined, the Staff Judge Advocate will evaluate them and determine if all documents are legally sufficient.

 
If he/she recommends ratification and the ratifying official approves, the unauthorized contractual commitment will be put on contract and paid after the price is determined to be fair and reasonable.



D.
Ratification Briefing.  
The seriousness of acting without proper authority cannot be overemphasized.  Don’t do it.  Let the CCO help you.  The contracting office is responsible for contracts with all firms wanting to sell goods and services to the installation.  To protect the interests of the Air Force and prevent unauthorized contracting:


 
If you are not a CCO, make sure the vendor or business representative knows you cannot make the purchase.

 
Do not give advance contracting information to any contractor.  Civil Engineering planners may ask about pricing, but will not obtain written quotations.  Planners must make it clear to vendors that they are not authorized to purchase materials and that the information being sought is for planning purposes only.

 
Personnel without contractual authority will not make statements regarding contractual matters which may be construed as a commitment by the Government.


If a ratification occurs:

 
Inform the individual they committed an unauthorized act and may personally be liable.

 
Inform the individual that the CO is the only one authorized to obligate the Government.

 
Process the ratification:

 
Memorandum of Relevant Facts (MRF) from customer.

 
Letter from Commander.

 
Form 9

 
Determination and Finding (D&F) from CO.  See Attachment 4.

 
Approval from ratification authority.

 
Letter from Resource Advisor stating that funds would have been available at the time of the unauthorized act (FAR 1.602-3).

 
Return of documents to the CCO

 
Executed contract document.

 
Invoices.

 
Purchase request.

 
Findings and Determinations by the ratifying official.  See Attachment 4 for format letter.

 
Payment made by SF 44 to individual.


CONCLUSION.  Contract legal advisors supporting a contingency operation should expect to become actively involved in all aspects of the operation.  Therefore, the contract law judge advocate must develop a rapport with all contracting officers deployed for the operation, and ensure that all contract actions are legally sufficient and correct. 


At a minimum, the deploying contract law judge advocate must download into his hard drive the current version of the Federal Acquisition Regulation and all of its supplements.


In a deployed setting, your main challenge is to spot the issue.  Your next challenge is to know where to go for help. A simple and perhaps most appropriate problem solving process is to spot the issue then e-mail, fax, or phone the issue and facts back to your higher headquarters, NAF, or MAJCOM legal office.  Remember to go through your deployed chain-of-command.  Often you are no longer working for the same chain from which you deployed.  For instance, once an ACC unit deploys to Bosnia, they are now in the EUCOM and USAF AOR.  Just ask up front where to go for help.  And check the websites listed on the Appendix if you have Internet access.
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The key to solving contracting problems is to know when to use the right instrument.  This is particularly true in contingency contracting when timeliness and effectiveness are  most important.  This part will discuss different ways to fulfill contracting requirements.  This is not to say these are the only ones which can be used; however, they provide the flexibility needed to satisfy most requirements.  During Operations Desert Shield/Desert Storm the following contracting purchasing instruments were used:  SF 44 (85 - 90%); DD Form 1155 (2%); Blanket Purchase Orders (BPAs) (7 - 12%); and, Imprest Fund Accounts (1%).  A brief description of the instrument to be used, how to use it, and conditions for its use follow.


1.
Expedited Procedures:  AFFARS Appendix CC-501(a)(1) through CC-501(a)(7).  Written guidance allows for expedited contracting procedures.



A.
Limit sources in solicitations for sealed bids or proposals.



B.
Requirement to synopsize can be waived.



C.
Use letter contracts.



D.
Use oral solicitations.



E.
Award contracts before resolving protests.



F.
Waive bid guarantees and preperformance conferences.



G.
As previously stated, in declared contingencies, the simplified acquisition threshold and has been raised to $200,000 simplified acquisition procedure in FAR Part 13 can be used.


2.
Requirements Over The Simplified Acquisition Threshold (SAT).  There is nothing in current emergency legislation specifically allowing a CCO to waive provisions for bilateral, formal contracts for requirements over $100,000 ($200,000 during contingencies).  Therefore, the CCO should use the procedures in FAR Part 12 for the acquisition of commercial items/services.  For noncommercial supplies/services over the simplified acquisition threshold, the CCO must use the Uniform Contract Format (UCF) prescribed in FAR Parts 14 and 15 (and supplements) whenever possible.  The contingency deployment kit should contain sufficient numbers of “fill‑in‑the‑blank” Part 12 formats and UCFs for each type of contract.  NOTE:  JAGs — see the summary concerning emergency negotiated contracts in DFAS-IN 37-1; DFAS-IN Manual 37-100-XX; DoD Reg. 7000.14-R. Vol. 5.


3.
Contracting Instruments.  CCOs have various options when making purchases and awarding contracts during contingency operations.  Knowing the contract or agreement type will help the CCO tailor the instrument to use for the requirement.

Centralized Contracting



A.
Standard Form 44 — Purchase Order Voucher.  FAR 13.505(b).  This is a pocket size purchase order form designed primarily for on‑the‑spot, over‑the‑counter purchases of supplies and nonpersonal services.  It is probably the most common instrument used during contingencies.  The same form is used as a purchase order, receiving report, invoice and public voucher.  See Attachment 2 for a sample of the form actually used during a contingency operation.


Because the SF 44 contains no written terms and conditions, its use is authorized only when no other small purchasing method is considered more economical or efficient and all of the conditions listed below are met:

 
The supplies or services are immediately available.

 
One delivery and one payment is to be made.

 
The purchase is not in excess of the contingency small purchase threshold as declared by the Secretary of Defense.  The current dollar threshold for contingencies is $200,000 for contracting officers.


CCOs can use SF 44 up to simplified acquisition threshold ($200,000) for contingency operations, humanitarian or peacekeeping operations, 10 USC 2302(7), and aviation fuel and oil, DFARS 213.306(a)(1). 


Field Ordering Officers (FOOs) use SF 44 up to micro-purchase threshold ($2,500).  41 USC 428(f); FAR  13.306, Subpart 13.2; USAREUR Reg. 715-2, Subpart 13.505-3.

i.
How to Use It.  Basic instructions are included in the SF 44 booklet, which should be in the deployment kit.  The term “proper administrative office” referenced in the instructions is the accounting and finance officer or paying agent.  Remember anytime an order is written, the original signed copy has to end up at finance to support payment (DFAS DER 177-102).  If the CCO is not making payment at the time the supplies are ordered, make sure the contractor understands Copy 1 of the SF 44 must be submitted to finance to support payment.  If the CCO is paying cash at the time of purchase, Copy 1 should be retained and given to the paying agent.  This is needed to support finance requirements.

Like imprest funds, the SF 44 may be used by persons other than the contracting officer provided the individual has written authorization from the contracting officer and has been trained by the contracting officer to use the form.  The CCO should give a copy of the written authorization to the finance and accounting officer, in effect, delegating authority to sign a contract instrument.

The buyer is responsible for ensuring that funds are available, that the form is properly processed, and that only authorized items are purchased.  Care should be exercised to maintain physical control and accountability of the forms; i.e., safeguarding the forms because of their potential abuse.  

Within the command, safeguards should be established authorizing only a small number of persons to execute an SF 44 on behalf of the Air Force in support of the contingency operation.  Furthermore, all files for purchases in excess of ten percent of the small purchase limitation, i.e. $2,500, must contain information on the sources solicited, and how the acquisition was advantageous to the Air Force, price and other factors considered. 




ii.
Distribution of the SF 44. 

a.
When the SF 44 is paid immediately by the Class A Agent(See p. 59 Definitions), copy 1 is signed by the seller and given directly to the Class A Agent; if not, see ¶. f. above under “Policies.”

b.
Copy 2 (seller’s copy of invoice) will be given to the vendor at the time of purchase.

c.
Copy 3 will be annotated by the receiving organization, and forwarded to the proper FAO/Class A Agent as the receiving report.

d.
Copy 4 will be retained by the contracting officer and forwarded with the end-of-month report.



B.
DD Form 1155/SF Form 1449 — Order for Supplies or Services/Purchase Orders.
i.
These are self-contained, one-time contracts which typically result in one delivery and one payment.  DD Form 1155 and SF Form 1449 is authorized for purchases not to exceed the simplified acquisition threshold.  Purchase orders are used for simplified acquisitions generally under $100,000 ($200,000 in contingencies) and requiring two or more price quotations.  For those attending a course where this Handbook  is distributed, a sample of this form actually used in a contingency operation will be provided.

ii.
How to Use DD Form 1155.  According to DFARS 213.505-1(b)(i), the DD Form 1155 can be used as a receiving report (Block 26) and payment voucher (Blocks 31 and 32).  In addition, the contractor can use the DD Form 1155 as an invoice by simply submitting a copy of the form for payment.  When the vendor has signed for cash payment, Block 32 should include the statement “Paid by ________________________ as paying agent for AFO.”

iii.
Conditions For DD Form 1155 Use.  DD Form 1155 is limited to requirements of $100,000 or less ($200,000 in contingencies).  Other than that, this form provides a lot of flexibility.  It can be used as a delivery order, to establish a blanket purchase agreement, or to write unpriced purchase orders (usually for contract repair items where the price cannot be determined at the time the order is placed).  The CCO should know the requirements for each of these uses before deploying in a contingency situation.  Use of the DD Form 1155 cannot be delegated outside the contracting office.

iv.
How to Use/Conditions for SF 1449 Use.  The SF 1449 can be used for the same purposes the DD Form 1155 is used.  Its use is mandatory for acquisitions expected to exceed the simplified acquisition threshold and for which a paper solicitation or contract is being used, unless streamlined procedures IAW 12.603 are being used.  The use of SF 1449s is  not mandatory for acquisition under the simplified acquisition threshold; however, it is encouraged.

v.
Modification of Purchase Orders.  The SF 30, Amendment of Solicitation/Modification of Contract, is used to make changes to DD Form 1155 or SF Form 1449 purchase orders.



C.
Delivery Orders.  These are orders for supplies or services placed against an established contract and when placing orders with AAFES.  There are three types of indefinite delivery contracts:  definite quantity, requirements and indefinite quantity.  Requirements contracts require us to buy the specific supplies or services from THAT company whenever we buy them.  The other two types give us a standing vehicle to place quick orders against but do not prohibit us from seeking the items elsewhere.



D.
Blanket Purchase Agreements.  A blanket purchase agreement (BPA) is a simplified method of filling anticipated repetitive needs for supplies or services by establishing “charge accounts” with qualified vendors.  BPAs are established to reduce administrative costs for accomplishing simplified purchased by eliminating the need to issue individual purchase documents.  Individual purchases under a BPA cannot exceed the dollar limitation for simplified acquisitions currently $100,000 ($200,000 for contingencies) or the amount stated in the BPA, whichever is less.  The existence of a BPA does not justify purchasing for only one source or splitting requirement to stay under the delegated purchasing authority.  BPAs should be issued to several suppliers offering items of the same type as soon as possible to expedite ordering.  Individuals in functional areas should be appointed, trained and authorized to place calls against prepriced BPAs to reduce the administrative workload on the CCO.



BPAs can be established with several vendors when: there is a wide variety of items in a broad class of goods that are generally purchased, but the exact items, quantities, and delivery requirements are not known in advance and can vary considerably; there is a need to provide commercial sources of supply for several locations within an area that do not have or otherwise need authority to purchase; or, when the writing of numerous purchase orders can be avoided through the establishment of a BPA. FAR § 13.203-1(a). BPAs should only be established when experience with the deployment or other experience indicates that certain firms are reliable, dependable, and consistently lower in price than other firms dealing in the same commodities.  FAR § 13.203-1(d). 



E.
International Merchant Purchase Authorization Card (IMPAC) Credit Card Program.  A Government credit card is a method of paying for the purchase of supplies and services within the small purchase limitation.  All purchases that are paid for using Government credit cards are subject to all applicable provisions of Air Force Federal Acquisition Regulation Supplement (AFFARS) Part 13 and must be authorized and documented accordingly.  Government credit cards may not be readily accepted in many OCONUS locations.  If you have one already in your unit, bring it with you.  You may be able to use it, but remember the funds on your card are tied to your home station resource advisor which may complicate matters.  Also, the CCO will NOT be able to order a card for deployed personnel.  Deployments must be considered come‑as‑you‑are with respect to credit cards.

i.
Cardholders not assigned to a contracting office shall not exceed the single purchase limitation ($2,500).  DFARS 213.301.  Purchases up to $25,000 can be made off the GSA Scheduled Items List or other pre-priced contract.    

ii.
Warranted contracting officers shall not authorize transactions over the simplified acquisition limitation ($200,000) for contingency operations.

All administrative record keeping will continue under contingency conditions unless specifically stated otherwise.  Files must be sufficiently organized and annotated to enable a reconstruction of the entire procurement process to include expenditures.

Decentralized Contracting



F.
Decentralization of acquisition methods allows the final customer to purchase needed goods or services without placing demands on the contracting office each time.  When instructing ordering personnel, remind them they must remember that all of the laws and regulations applying to purchases made by contracting personnel also apply to purchases made directly by them when using any of these methods.



Getting started with any one of these methods requires a letter and/or other documentation from the using activity.  Each request will contain slightly different information:

i.
BPA.  A letter may be used to establish a local BPA.  The letter should include the name and address of the suggested vendors with whom you wish to establish BPAs.  It will also include the estimated monthly ordering amount to be purchased, the call limitation per order (not to exceed $200,000 in a contingency) and an attached list of personnel authorized to place calls against the BPAs.  The attached list will contain the name, rank and duty title of each individual. the letter must also include a list of items that the customer wishes to purchase under the BPA.  The contractor will submit a firm fixed-price list to the contracting officer for approval for a fixed period of time.  The approved price lists will be distributed to the requesting organization.  Prior to using the BPA, a funding document AF Form 9 or AF Form 616 must be established with the accounting and finance office.

ii.
IMPAC.  The letter is simply a written request to open an IMPAC account.  The requesting activity should fully describe type of purchases to be made; identify the name, rank, duty title and telephone number of cardholders and approving official; and, specify the funds to be used for IMPAC charges.  The letter must also indicate the single purchase limit and monthly purchase limit for each cardholder.  The approving official should be the organization’s resource advisor; however, the commander may appoint an individual, equally cognizant of the budgeting and funding process, to act as approving official.  A funding document (AF Form 616) will need to be established with finance prior to using the credit cards and a copy provided to the contracting office.

iii.
Standard Form 44 (Purchase‑Order‑Invoice-Voucher).  SF 44 authority may be delegated to functional areas but in most cases are reserved for Civil Engineering and Transportation.  These functions are more likely to visit local markets to obtain needed parts and tools which have unique characteristics.  Most beneficial in decentralization is the flexibility of the authorized agent to substitute workable parts or pieces for out of stock items.

The letter for decentralization of SF 44 should contain:  limitations on dollars and items; safeguarding of the form; and invoice processing.
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1.
Time & Materials Contracts.  A time and materials (T&M) contract is used to acquire supplies or services on the basis of:  (1) Direct labor hours at specified fixed hourly rates that include wages, overhead, general and administrative expenses, and profit; and (2) Materials at cost, including, if appropriate, material handling costs as well. FAR § 16.601(a). 



A.
Restrictions on Use of Time & Materials Contracts. A T&M contract is one of the least desirable types of contracts because it affords the contractor no positive profit incentive to control material or labor costs effectively.  A T&M contract may only be used when it is not possible at the time of placing the contract to estimate accurately the extent or duration of the work or anticipate costs with any reasonable degree of confidence. This contract type, however, may be the only effective contract for large amounts of repair, maintenance or overhaul work to be performed in emergency situations.  In entering into a T&M contract, Government surveillance of contractor performance will be absolutely required to give reasonable assurance that efficient methods and effective cost controls are being used by the contractor. FAR § 16.601(b)(1). 




This type of contract may only be used when: 

i.
the contracting officer executes a determination and finding that no other contract type is suitable; and, 

ii.
the contract contains a ceiling price, which is exceeded by the contractor at its risk.  If the ceiling price is subsequently raised, the Contracting Officer shall document the contract file justifying why the ceiling price was raised. FAR § 16.601(c). 



B.
Material Handling Costs under Time and Materials Contracts.  When included as part of the costs for material, material handling costs shall include only costs clearly excluded from the labor-hour rate.  Material handling costs may include all appropriate indirect costs allocated to direct materials in accordance with the contractor's usual and customary accounting practices consistent with FAR Part 31. FAR § 16.601(b)(2). 




If the nature of work to be performed requires the contractor to furnish material that it regularly sells to the general public in the normal course of business, the contractor may provide for charging material on a basis other than cost if: 

i.
total estimated contract price does not exceed $25,000 or the estimated price of material so charged does not exceed 20 percent of the estimated contract price; 

ii.
material to be charged is identified in the contract; 

iii.
the contractor's profit for the provision of materials is not included as profit in the fixed hourly labor rates; and 

iv.
materials are priced on the basis of established catalog or list prices, less all applicable Government discounts, and are not priced in excess of the contractor's price to its most favored customer or in excess of the current market price, whichever is lower. 



C.
Problems with Time & Materials Contracts in a Contingency Environment.  T&M contracts will require significant Government resources to monitor the contractor's work.  In addition, T&M contracts should generally only be awarded to sophisticated contractors with approved cost accounting practices, so that all labor and material costs can be accurately documented and charged to the Government.  This will further require the assistance of Government audit services from the Defense Contract Audit Agency. Contract law attorneys must be aware that the award of a T&M contract to a contractor with inadequate accounting practices and controls can result in unfair, discriminatory, and unreasonable charges to the Government. 




In a contingency environment, contractors with approved cost accounting practices and the requisite sophistication will generally not be available. As a result, contract law attorneys should generally counsel against the use of a T&M contract in a contingency environment.  When a T&M contract must be awarded, then the contract attorney must ensure that there will be adequate Government work surveillance and audit assistance available, so that sufficient controls will be exercised over the contractor's performance of work. 


2.
Requirements Type Contract.  A requirements contract provides for the filling of all purchase requirements of certain designated Government activities for specific supplies or services during a specified contract period, with deliveries to be scheduled by placing orders with the contractor.  FAR § 16.503(a).  As exact requirements become known, a DD Form 1155 is sent to the contractor by the designated Government ordering officer, and this requires delivery of the quantity of supplies or services specified in the delivery order, subject to the terms and conditions of the existing, contract. 


No money is obligated when a requirements contract is awarded. Money must be obligated for each and every delivery order issued against the contract. FAR § 16.503(b).  Funds, however, must be committed at time of award.


Requirements contracts are binding contracts only because of the implicit understanding that the Government promises to place delivery orders under the contract if and when a need occurs.  Solicitations for a requirements contract must state a realistic estimated total quantity that will be purchased by the Government under the contract. FAR § 16.503. 



A.
Minimum and Maximum Quantities under Requirements Contracts.  The contract should state the maximum limit of the contractor's obligation to deliver and the Government's obligation to order.  The contract should also specify the maximum and minimum amount of quantities that the Government may order under each individual order, and the maximum that the Government may order during a specified period of time.  FAR §§ 16.503(a)(2), 52.216-18, 52.216-19, 52.216-21. 



B.
Estimated Quantities under Requirements Contracts.  For the information of offerors and contractors, the contracting officer shall state a realistic estimated total quantity in the solicitation and resulting contract.  This estimate is not a representation to an offeror or contractor that the estimated quantity will be required or ordered, or that conditions affecting requirements will be stable or normal.  FAR § 16.503(a)(1). 



C.
Problems with Requirements Contract in Contingency Environment.  By using a requirements contract, the designated Government activity obligates itself to purchase from the contractor all of its needs for the goods or services up to the maximum quantity stated in the contract.  This basic condition for the use of a requirements contract does not usually exist for a contingency operation. 




For example, needs for the Air Force will usually be subject to rapid changes and cannot be forecasted with any reasonable degree of accuracy.  On the first day of the operation, the Air Force's requirement for the goods or services could be very small, but on subsequent days of the operation could swell to enormous quantities that cannot be supplied by one vendor.  In addition, the capability and reliability of vendors in the area of operation will be largely unknown, and it would be unwise for the Government to commit with one unproved vendor for the supply of all the Air Force's requirements for certain goods or services.  Therefore, it is recommended that several indefinite quantity contracts (as explained below) be placed with different vendors to supply the needed goods or services, rather than the placement of a large requirements contract with only one vendor. 


3.
Indefinite Quantity Type Contracts.  An indefinite quantity contract provides for an indefinite quantity, within stated limits, of specific supplies or services to be furnished during a fixed period, with deliveries to be scheduled by placing orders with the contractor.  FAR § 16.504(a). 



A.
Application of Indefinite Quantity Contracts.  An indefinite quantity contract may be used when the Government cannot predetermine, above a stated minimum, the precise quantities of supplies or services that will be required during the contract period, and it is inadvisable for the Air Force to commit itself for more than a minimum quantity.  This type of contract should only be used when a recurring need is anticipated.  FAR § 16.504(b). 



B.
Estimated Quantities for Indefinite Quantity Contracts.  To ensure that the contract is binding, the minimum quantity must be more than a nominal quantity, but it should not exceed the amount that the Government is fairly certain to order.  The contract must also specify maximum or minimum quantities that the Government may order under each delivery order and the maximum that it may order during a specific period of time.  FAR § 16.504(a)(2)(3). 



C.
Indefinite Quantity Contracts with Various Vendors.  When Air Force requirements for a certain item or service are expected to fluctuate, contract legal advisors should suggest that contracting officers place several indefinite quantity contracts with various vendors.  Pursuant to an indefinite quantity contract, the Air Force is obligated to purchase from the contractor only the minimum quantity stated in the contract, but can place additional orders for supplies and services up to the maximum quantity stated in the contract.  By placing indefinite quantity contracts with several vendors, the Air Force can rely on more than one contractor to satisfy its requirements.  This could become critical as the contingency operation develops and some vendors encounter supply or production problems, or are otherwise unable to support the operation. 


4.
Fixed Price Contracts over $100,000.  In awarding contracts that are valued over $100,000 to support a contingency operation, contracting officers should expect to award primarily fixed price type contracts.  The selection of a fixed price type of contract will place the risk for contract completion upon the contractor, and give the contractor the greatest incentive for efficient and economical performance.  FAR § 16.103(a). 



The award of fixed price contracts will be further necessitated by the fact that most contractors in the area of operation will not have adequate cost accounting systems, so that they will be unable to receive cost reimbursement type contract awards. FAR § 16.104(h). In addition, audit support from the Defense Contract Audit Agency may not be available in the area of operation, so that audits of a contractor's books and records cannot be completed. For these reasons, contract legal advisors should generally counsel against the award of cost reimbursement type contracts in the area of operation, unless no other contract type is appropriate. 


5.
Request for Quotes (Commercial Items).  FAR Part 12.   SF 1449( Commercial items); SF 1442 (Construction, Alteration or Repair); SF 33 (Supplies or Services):   Government issues order in response to supplier’s quotation. Order constitutes offer by U.S. to terms of purchase.  Contract is established only after supplier accepts Government order.  FAR 13.004.

C.
Record of Purchases by the Contracting Officer.tc "C.
Record of Purchases by the Contracting Officer." \l 2

1.
The contracting officer will maintain a record of purchases made in register format. The register will show, as a minimum, purchase instrument number, vendor identification, and total cost of the transaction. Copy 4 of the SF 44, with a copy of the Seller’s sales slip or invoice, will be filed with or cross-referenced to the related register page and entry number.


2.
The contracting officer also will maintain a record of funds remaining available to him on the back of the DA Form 3953. This will be maintained in checkbook register style, with each entry being subtracted and a running balance maintained at all times.

D.
Reporting of Individual Transactions.tc "D.
Reporting of Individual Transactions." \l 2

1
A report of the transactions made during the month will be made directly to the Appointing Authority no later than the last day of each month. Cut off date for the report will be the 20th day of each month to ensure submittal of the report by the last day of the month.


2.
Contracting officers appointed for a period of less than one month, or for an operation lasting less than four weeks, and whose period of appointment overlaps the 20th of the month in which the appointment begins, will submit a single report within 10 days of the date of termination stated in the appointment letter or the end of the operation.


3.
Negative reports are required in all cases.

E.
Clearance Requirements / Letters of Clearance.tc "E.
Clearance Requirements / Letters of Clearance." \l 2

1.
When a CCO’s appointment is terminated, the CO will bring to the Director of Contracting or Appointing Authority the following:



A.
Original copy of appointment letter.



B.
Copies of all reports filed previously.



C.
A complete report for any period between the last report and the date of termination, including all copies of the SF 44, all sales slips or other receipts, and any justifications, if any, regarding price or source reasonableness.



D.
An original copy of the DA Form 3953.



E.
Any unused SF 44s in his possession.


2.
A Letter of Clearance/Termination signed by the contracting officer will be returned to the contracting officer after all the above has been reviewed and certified to be acceptable.

F.
Cash Advances.  tc "F.
Cash Advances.  " \l 2

The amount of cash given to the paying agent by the accounting and finance officer is governed by:


 
Facilities available for replenishment of funds.

 
Anticipated requirements of the mission.

 
The capability of safeguard funds.


The maximum amount to be advanced to the paying agent will be specified in the appointing order.  It may be necessary for the CCO to advance cash to others for payment of orders.  When advancing cash, the CCO should obtain a receipt on the SF 1165, Receipt for Cash Subvoucher.  The name of the person paying for goods and services will be used in the place of “IMPREST FUND CASHIER” and the person receiving the cash will sign and date/time the form.  The rest of the SF 1165 will not be used.  The paying agent must account for all cash; therefore, interim payments to others must be made carefully.  The disbursing officer should be told of any losses/shortages as soon as possible.

G.
Letter Contracts/Undefinitized  Contractual Actions.  10 USC 2326.  tc "G.
Letter Contracts/Undefinitized  Contractual Actions.  10 USC 2326.  " \l 2

Letter contracts are written preliminary contractual instruments that authorize the contractor to begin immediately manufacturing supplies or performing services.  FAR § 16.603-1.  Letter contracts are only used when the Government's interests demand that the contractor be given a binding commitment, so that work can start immediately, and when there is insufficient time to negotiate a definite contract and meet the Government's requirements.  Despite these conditions, the letter contract must be as complete and definite as circumstances will permit. FAR § 16.603-2. 


Before any letter contract can be executed, the Head of the Contracting Activity (HCA) (or designee) for the contracting officer must make a written determination and finding that no other contract form is suitable and specifically approve the issuance of the letter contract.  FAR § 16.603-3 & DFARS § 217.7404-1.  See AFFARS § 17.7404-1 for approval levels within the Air Force to enter into an “undefinitized contract,” means a new procurement action entered into by the head of an agency for which the contractual terms, specifications, or price are not agreed upon before performance is begun under the action. Such term does not include contractual actions with respect to the following: Foreign military sales; Purchases in an amount not in excess of the amount of the simplified acquisition threshold; Special access programs; Congressionally mandated long-lead procurement contracts. 


The request for authority to enter into a letter contract must fully explain the need to begin contract performance before definitization, including the adverse impact on agency requirements resulting from delays in beginning performance. DFARS § 217.7404-1. To prevent potential abuses with letter contracts, legal advisors should generally counsel against letter contracts, and in any event must ensure that every letter contract has been specifically approved in writing by the appropriate approving official.  Note that DFARS 217.7404-2 requires the inclusion of a “not to exceed” price.


1.
Mandatory Requirements of a Letter Contract.  Each letter contract must include the contract definitization clause which requires a negotiated definitization schedule to include: 



A.
Date for submission of the contractor's price proposal, required cost or pricing data, and if necessary, make or buy and subcontracting plans; 



B.
A date for the start of contract negotiations; and 



C.
A target date for contract definitization, which shall be the earliest date practicable.  The schedule must provide for definitization of the letter contract within 180 days after the date of the letter contract or before completion of 40 percent of the work to be performed, whichever occurs first. FAR § 16.603-2. 


Restriction:  A CCO of the Department of Defense may not enter into an undefinitized contractual action unless the contractual action provides for agreement upon contractual terms, specifications, and price by the earlier of -- (A) the end of the 180-day period beginning on the date on which the contractor submits a qualifying proposal to definitize the contractual terms, specifications, and price; or (B) the date on which the amount of funds obligated under the contractual action is equal to more than 50 percent of the negotiated overall ceiling price for the contractual action. 


2.
Monetary Limitations of a Letter Contract.  Letter contracts shall not: 



A.
Commit the Government to a definitive contract in excess of the funds available at the time the letter contract is executed; 



B.
Be entered into without competition when required by FAR Part 6; and 



C.
Be amended to satisfy a new requirement unless it is inseparable from the existing letter contract.  Amendments are subject to the same requirements and limitations as a new letter contract. 



Pursuant to a letter contract, the Government must not expend more than 50 percent of the not-to-exceed price before contract definitization, but if the contractor submits a qualifying proposal before 50 percent of the not-to-exceed price has been expended by the Government, then the limitation on expenditures may be increased to no more than 75 percent of the not-to-exceed price. DFARS § 217.7404-4. 


3.
Exception:  The head of an agency may waive the provisions of this subsection with respect to a contract of that agency if that head of an agency determines that the waiver is necessary in order to support any of the following operations: (A) A contingency operation. (B) A humanitarian or peacekeeping operation.   Eg. JDAMS during Kosovo Air OPS.

H.
War and Emergency Legislation.  tc "H.
War and Emergency Legislation.  " \l 2

Congress has enacted several laws recognizing the government must respond quickly in times of crisis.  There are currently over 350 laws that expand and/or restrict legal authorities affecting all functions of the Government.  HQ USAF/JAG has compiled these laws in a “Digest of War and Emergency Legislation Affecting the Department of Defense.”  It is continually updated and available through the Judge Advocate Information Services system (AF/JAIS, Denver, CO  80279) (FLITE to you Army folks).  The current version (1996) can be accessed at http://aflsa.jag.af.mil/flite at Legislative Research in the FLITE Library.  It was prepared by Mr. Scott Stucky, in the General Law Division, DSN 224-8226 or 703-614-8226.  While there are several laws which affect contracting, the first of the following may apply and the next two could in all likelihood impact contingency contracting in foreign theaters.  They are:


 
50 USC 1431 authorizes the President to authorize the DoD to enter into, modify, or make advance payments on contracts in the interests of the national defense without regard to certain statutory limitations, up to $25 million with 60 days notice to Congress.  Restrictions can be found in § 1432, such as the requirement to advertise, require bonds, and to competitively bid.  This is not likely to apply to a contingency operation.  Check to see if such provisions exist.

 
10 USC 2304(c)(2) authorizes the agency to forego competitive procedures required by the Competition in Contracting Act when the need for property or services “is of such an unusual and compelling urgency that the United States would be seriously injured....”  This is the authority a CCO would most likely use (for purchases over $25,000) since justification and approval can be processed after the fact.  

 
Another exemption from the Competition in Contracting Act of 1984, which may be used, particularly during exercises, is 10 USC 2304(c)(4) entitled “International Agreement.”  This authorizes using other than full and open competition “when a contemplated acquisition is for services to be performed, or supplies to be used in, the sovereign territory of another country and the terms of a treaty or agreement specify or limit the sources to be solicited.”  Copies of international agreements are filed with the United States European Command or with the United States Pacific Command.  They may also be obtained from HQ USAF/JAI.  In addition, Military  Assistance Advisory Groups, Naval Missions, and Joint United States Military Aid Groups normally have copies of the agreements applicable to the countries concerned (DFARS 225.801).  Check these sources for exemption authority.


1.
What Does It All Mean?  A review of the above-cited statutory authorities may lead one to conclude adequate authority exists within current regulations and laws to be able to provide expedited contracting support with few problems.  Indeed, many legal and regulatory requirements that slow down the acquisition process in peacetime are not applicable to emergency contracting in a foreign country.  Supply, service and construction requirements under $200,000 which would probably constitute over 95% of the requirements can be consummated virtually on the spot.  However, there are several pitfalls and legal shortcomings of which CCOs should be aware so they can be dealt with properly.  First of all, care must be taken on how to apply this “emergency legislative relief” to peacetime exercises.  Ideally, the Air Force practices in peacetime the way it plans on operating in wartime.  However, using some of these exceptions in peacetime, such as buying items from communist countries, could subject the CCO to criticism for overstepping legal boundaries.  Secondly, these exceptions deal mainly with administrative aspects of contracting — not the actual written contract itself.  For instance, what does the CCO do if a contractor refuses to sign or otherwise accept a written purchase order or contract and demands cash instead?

 
Write the contract as if the contractor is going to sign.

 
Have it witnessed that the contractor refuses to sign (but is willing to do the work).

 
Put a memo in the file with the contract stating the situation.

 
Give the contractor the verbal okay to proceed.

 
Give statement to requester and Finance.

Lastly, there are several statutory and regulatory problems when contracting with foreign governments and agencies.  For example, all contracts over $200,000, even under emergencies, require some clauses which foreign countries find objectionable.  Again the question — what is to be done if the only source for a requirement refuses to accept a contract with mandatory clauses that are objectionable or insulting?  While actions are being taken to obtain necessary class deviations and legislative relief, CCOs must be prepared to support our deployed forces within the confines of current laws.  Let’s examine them below.

I.
Contingency Contracting Limitations and Exceptions.tc "I.
Contingency Contracting Limitations and Exceptions." \l 2

1.
Full and Open Competition.  Pursuant to the Competition in Contracting Act (CICA), 10 USC 2304 and 41 USC 253, contracting officers are required to promote and provide for full and open competition and use competitive procedures in soliciting offers and awarding Government contracts.  FAR § 6.101.  Therefore, contract legal advisors supporting a contingency operation should remind contracting officers about this general requirement, and ensure that steps are taken to obtain full and open competition under the circumstances. 


2.
Other Than Full and Open Competition.  While contracting officers are required to promote and provide for full and open competition, certain exceptions for other than full and open competition do exist.  The exceptions to other than full and open competition are listed at FAR Subpart 6.3.  They are summarized in Attachment 3.  Even when not providing for full and open competition, contracting officers must still solicit offers from as many sources as are practicable under the circumstances.  FAR § 6.301(d). 



A.
Unusual and Compelling Urgency.  Many contracts solicited and awarded in support of a contingency operation will be awarded because of unusual and compelling urgency, i.e., the Air Force would be injured unless it is permitted to limit the number of sources from which it solicits bids or proposals.  10 USC 2304(c)(2); FAR § 6.3202-2.  Under these circumstances, other than full and open competition procedures may be used in obtaining supplies and services. 



This authority to utilize other than full and open competition procedures applies in those situations where an unusual and compelling urgency precludes full and open competition, and delay in award of a contract would result in serious injury, financial or other, to the Government. Even though there is an unusual and compelling urgency and the Air Force can use other than full and open competition procedures, the contracting officer is still required to request offers from as many potential sources as is practicable under the circumstances. FAR § 6.302-2(c)(2). 



B.
Justification and Approval for Other than Full and Open Competition.  In using other than full and open competition procedures, the contracting officer must complete a thorough written justification in accordance with FAR § 6.303-2, explaining the reasons for proceeding with the award of a contract without full and open competition.  See Attachment 3 for further explanation.



This justification must be approved by the approval authorities as set forth at FAR § 6.304 as follows:  For contract actions not exceeding $500,000,  the contracting officer certification is sufficient for approval. For actions exceeding $500,000, but less than $10 million, then the contracting officer must obtain approval from the competition advocate for the acquiring activity. For contract awards over $10 million, but less than  $50 million, the head of the procuring activity or his designee must approve the justification.  On contract awards in excess of  $50 million, the senior procurement executive for the Air Force must approve the justification.  FAR § 6.304(a). 



When an unusual and compelling urgency is the basis for other than full and open competition, the written justification and approval (J&A) may be made after contract award when preparation and approval of the J&A prior to award would unreasonably delay the acquisition.  FAR § 6.302-2(c)(1). 



Contract legal advisors for a contingency operation need not but should review all J&As for legal sufficiency and stress the importance to all contracting officers or complete and accurate J&As. Even though other than full and open competition procedures are used, legal advisors should ensure that contracting officers still obtain offers from as many sources as is practicable under the circumstances. 


3.
Publication of Contract Actions.  Pursuant to FAR § 5.002, contracting officers are required to publicize contract actions to increase competition.  To publicize contract actions, contracting officers should at least post in a public place a notice of all unclassified solicitations for goods and services in support of the contingency operation.  FAR § 5.101(a)(2)(iii).  In addition, contracting officers should advise potential vendors of all unclassified solicitations that have been released for the receipt of proposals and encourage vendors to submit proposals.  Note that FAR 15.402(f) allows for oral solicitation for perishable subsistence.

4.
Synopsis of Requirements in the Commerce Business Daily.  Whenever a contract action will be made and performed outside the United States, its possessions, or Puerto Rico, and only local sources will be solicited, then contracting officers are generally not required to synopsize the Air Force's requirements in the Commerce Business Daily (CBD).  FAR § 5.202(a)(12).  This exception does not apply if the contract action is subject to the Trade Agreements Act.  FAR § 5.202(a)(12); FAR subpart 25.4. 


If the Air Force's contract requirements are not required to be publicized in the CBD, then the publication and response times required by FAR § 5.203, which are quite lengthy, are not applicable to the acquisition. FAR § 5.203. 


5.
Test Program for Commercial Items.  FAR Subpart 13.5.  



A.
Use of simplified procedures for supplies or services up to $5 million if the CO reasonably expects that offers will include only commercial items.  Purpose is to vest COs with additional procedural discretion/flexibility.



B.
Authority meant to expire for solicitations after 1 January 2000 extended to 1 January 2002.  § 802, HR 1401, FY00 National Defense Authorization Act.


6.
Contracting Methods - Sealed Bidding and Contracting by Negotiation.  Other than contracting for supplies and services through small purchase and other simplified procedures as set forth at FAR Part 13 and the Test Program at Subpart 13.5 and as already discussed, contracting officers will have to award contracts through sealed bidding procedures or by contracting by negotiation.  FAR § 6.401. 



A.
Under procedures set forth at FAR Part 14, contracting officers are generally required to solicit bids whenever: 1) time permits for the solicitation, submission, and evaluation of sealed bids; 2) award will be made on the basis of price and other price related factors; 3) it is not necessary to conduct discussions with the responding offerors about their bids; and, 4) there is a reasonable expectation of receiving more than one sealed bid.  FAR § 6.401(a). 



B.
Competitive proposals may be used, however, when sealed bids are not appropriate. FAR § 6.401(b)(1).  In addition, it is generally necessary to conduct discussions with offerors in contracts to be made and performed outside the United States.  FAR § 6.401(b)(2).  Therefore, contracting officers will find that competitive proposals under procedures set forth at FAR Part 15 will be required to award contracts in support of a contingency operation. 



C.
Moreover, contracting officers, by conducting negotiations will be able to conduct discussions with offerors to ensure they understand the Air Force's requirements, and have a plan and capability to perform the contract.  In addition, contracting officers will be able to advise offerors through discussions of certain deficiencies in the offers, so that deficiencies can be corrected in an offeror's best and final offer.  FAR § 15.610. 


7.
Fair and Reasonable Prices.  In a contingency contracting environment, one the hardest determinations for a contracting officer will be determining that the prices offered by offerors considered for award are fair and reasonable.  This determination will be extremely difficult due to a limited number of offerors, the urgency of the Air Force's requirements, and the lack record of a lengthy historical of the Air Force's purchases for these goods or services at the contingency site. 


Whether offers are received by sealed bids or as a result of negotiations, contracting officers must still determine that all offered prices are fair and reasonable.  See FAR §§ 14.407-2(a) and 15.802(b)(1).  Contract legal advisors must remind contracting officers of this responsibility, and should review proposed contract awards for the fairness and reasonableness of all prices.  A contracting officer's memorandum, explaining how fair and reasonable prices were obtained by the Government and the basis for the price reasonableness determination, should be placed in the contract file. 


8.
Certified Cost or Pricing Data.  The award of any negotiated contract or modification of any contract in excess of $500,000 will require the contractor to submit certified cost or pricing data, unless one of the exemptions to the requirement for certified cost or pricing data applies.  FAR § 15.403-4(a)(i).  A waiver can be sought by the CO if there exists a reasonable basis for it.  Because most local contractors supporting a foreign contingency operation will not have an understanding of the Air Force's legal requirements for certified cost or pricing data, legal officers should expect to spend time explaining this requirement to potential offerors.  When the certificate of cost or pricing data is required, then offerors will complete the certificate form at FAR § 15.403-4(b)(2). 


EXEMPTIONS TO CERTIFIED COST OR PRICING DATA.  FAR § 15-403(1)(b). Contracting officers are not required to obtain certified cost or pricing data from offerors when: 1) prices are based on adequate price competition, which is defined as two or more responsible offerors submitting independent price offers to the Government; 2) commercial items are being acquired (or a contract for a commercial item is being modified),  3) prices are set by law or regulation, 4) a waiver has been obtained (contracts in excess of $500,000 only),  or 5) the contract price is below the simplified acquisition threshold of $200,000 for contingency operations (“shall not be obtained”).  See FAR § 15-403-1(a).   


9.
Price Negotiations.  In awarding contracts contracting officers should always engage in aggressive negotiations based on pre-negotiation objectives.  FAR § 15.405.  Even though the contract action will be in support of a contingency operation and will probably require an expedient award, the contracting officer must set negotiation objectives and seek to obtain them on behalf of the Air Force.  All negotiation results must be documented in a price negotiation memorandum.  FAR § 15.403-6. 


10.
Foreign Acquisitions.  FAR Part 25  and DFARS Part 225 establishes regulations implementing the Buy American Act, the Balance of Payments Program, and the Trade Agreements Act. 


11.
Buy American Act.  For articles, materials, and supplies to be used outside the United States, it possessions, Puerto Rico, and any other place subject to its jurisdiction, the Buy American Act, 41 USC 10, does not apply.  FAR § 25.102(a)(1).  In view of this exception, most acquisitions conducted overseas in support of a foreign contingency operation will not be subject to the Buy American Act and the regulations implementing the Act at FAR subpart 25.1 and 25.2. 


12.
Balance of Payments Program.  This program applies to purchases of supplies, services, or construction for use outside the United States.  The program applies a preference for domestic products by requiring upward adjustment of foreign end product offers by 50% for evaluation purposes.  DFARS § 225.302 sets out numerous exceptions to the requirement for application of the program, including, e.g.:  (1) the acquisition must be made from local sources pursuant to a treaty or executive agreement between the governments; (2) acquisition by contracting officers located outside the United States when the estimated foreign cost does not exceed the small purchase limit; (3) acquisition of perishable subsistence items where delivery from the United States would destroy or significantly impair the quality of the product; (4) acquisition of services not primarily involving the acquisition of equipment or supplies; (5) acquisition of miscellaneous items such as utilities, bulk construction materials, maintenance and repair of vessels, aircraft and vessels deployed overseas which cannot because of operating commitments be returned to the United States for such work; (6) articles that are qualifying country products; and (7) articles, materials, or supplies produced or manufactured in Panama when purchased by and used for the use of U.S. forces in Panama.  FAR § 25.3 and DFARS § 225.3. 


13.
Trade Agreements Act.  This statute exempts purchases of certain end products from designated countries from application of the preferences under the Buy American Act and Balance of Payments Program.  The Trade Agreements Act does not apply to:  (1) Purchases of supplies below the dollar threshold established by the United States Trade Representative; (2) purchases of arms, ammunition or war materials; (3) construction contracts; (4) service contracts, provided the value of the service is not greater than the value of the product; or (5) where purchase from foreign sources is restricted by the Department of Defense Annual Appropriations or Authorization Act. 


DFARS § 225.403-70 identifies all products to which the Act applies. In addition, FAR § 25.401 lists all designated countries to which the Trade Agreements Act will apply. 


Contract legal advisors should understand the application of the Trade Agreements Act, and watch for offers of qualifying products from designated countries to which the Trade Agreements Act will apply. 


14.
Payment in Local Currency.  
Contracts entered into and performed outside the United States with local foreign firms will be priced and paid in local currency, unless an international agreement provides for payment in dollars or the contracting officer determines the use of local currency to be inequitable or inappropriate.  FAR § 25.501. 


15.
Choice of Law.  Each contract awarded in a foreign country in support of a contingency operation should contain a contract clause stating that the laws of the United States apply to the contract, that the contract will be interpreted in accordance with the laws of the United States, and that all disputes under the contract will be handled in accordance with the disputes clause of the contract. 


16.
Legal Review of Contract Actions.  Each commander of an Air Force major command has established procedures specifying the monetary thresholds for obtaining required legal review on contract actions.  See AFFARS § 301.601-95.  Legal counsel deploying for a contingency operation must review all contract actions in accordance with the dollar thresholds for their commands.  In addition, it is suggested that legal counsel review all contract awards in excess of $100,000. 

See Summary, next page.
SUMMARY:

Current Legal Authorities Under Emergency Conditions.

The Federal Acquisition Regulation (FAR) and DoD and Air Force Supplements spell out exceptions under contingency/emergency conditions summarized below:

FAR/AFFARS REFERENCE

SUBJECT

EXCEPTIONS ALLOWED

5.202(a)(2)
Synopsis
Not applicable if unusual and compelling urgency exists

5.202(a)(3)
Synopsis
International agreement specifies the source of supply.

5.202(a)(12)
Synopsis
Doesn’t apply overseas.

6.001(a)
Competition Requirements
Does not apply to simplified acquisition procedures (SAP) (i.e., contingencies).

25.102(a)(1)
Buy American Act
Not applicable for items used outside U.S.

25.302(b)
International Balance of Payments Program
Okay to buy foreign if under simplified acquisition threshold SAT ($200,000).

25.501
Payment in Local Currency
Foreign contracts should be priced and paid in local currency, unless CCO determines it to be inappropriate

25.702 and DoD FAR SUP
Restrictions on Certain Foreign Purchases
Authorized to buy items from North Korea, Vietnam, Cambodia and Cuba in emergencies.

28.102-1(a)
Bonds
Can be waived by CCO.

37.104(b) and DoD FAR SUP
Personal Services
Okay, pursuant to 5 USC 3109, if advantageous to the national defense.  Requires D&F (Determination and Findings)

5301.601-93
Contracting Support in Emergency Situations
Expedited acquisition procedures allowed to the extent authorized by law.  Also, C.O. appointment valid in any theater of deployment.

5301.602-3
Ratifications
Can be delegated to others by the HCA (for instance, the “on-scene commander”).

5301-690
Contracting Authority of Other Personnel
Imprest fund purchases IAW FAR 13.4; Fuel, oil, and repairs IAW AFI 23-202; Emergency requirements of medical supplies and equipment IAW AFMAN 23-110, Vol. 5 Chap. 16; SF 44 purchases.  Individual must be trained and get written authorization from the C.O.


CCOs should perform a thorough review of these regulatory and legislative exceptions, in their full context, to fully understand their application and use.  Training and preparation before deployment can save both time and frustration during actual contingency conditions.

J.
Responsibilities and Duties of Contracting Officers.tc "J.
Responsibilities and Duties of Contracting Officers." \l 2

CAUTION:  Before buying anything, CCOs must ensure that:


1.
Sufficient funds are available. A DA Form 3953, Purchase Request and Commitment Form, signed by a Budget Officer or other designated certifying officer must be in place prior to the contracting officer entering into any transactions.


2.
Except for "micropurchase" contracting officers (contracting officers with a maximum authority of $2,500), the FAR requires appointment of contracting officers in writing on a "Certificate of Appointment,"Standard Form 1402, which must state any limitations on the contracting officer's authority.  FAR 1.603-3.  This form is commonly called the contracting officer's "warrant."  In an emergency, a person may delegate contracting authority orally.  However, the delegating official should reduce to writing the scope of the contracting officer's authority as soon as practicable.  And the purchase amount of any one transaction does not exceed the dollar limitation specified in the appointment letter.  The requirement will not be split to avoid this dollar limitation.  See the current limitations for use of the SF 44, supra.

3.
When a purchase is to be made using the SF 44, the contracting officer executes the purchase document. The items will be signed for by the receiving officer and paid by the Class A Agent. If the Class A Agent is not available, and depending on the circumstances, the contracting officer either will give the Seller copies 1 and 2 of the SF 44 with instructions to forward copy 1 to the Finance and Accounting Office (FAO) designated on the form for payment, or will only give copy 2 to the Seller for his records, and send copies 1 and 3 to the FAO directly for payment.


4.
Comply strictly with all provisions of the appointment letter.


5.
Maintain a register of orders issued and copies of each SF 44 with supporting documents, in accordance with the recording instructions of Chapter 4.


6.
Promptly report individual transactions made during the month and at the completion of the operation, in accordance with Chapter 4.


7.
Not redelegate their responsibilities. They must sign all documents used for purchasing with the same name as appears in their appointment letter and use the title “Contracting Officer.” No one will sign for a contracting officer under any circumstances. 


8.
Become thoroughly familiar with the Joint Ethics Regulation, DOD Reg. 5500.7-R, and review it at least semiannually. The contracting officer will furnish the appointment authority a signed statement that procurement integrity requirements have been read and understood.  E.g., contracting officers will not make any purchases from individuals who are employed by the U.S. Government, or from a company with which the contracting officer has an interest of stock in excess of $5,000.  If this is the only source of supply, the appointing authority must be notified.


9.
Must be aware that the SF 44 is a direct draft upon the U.S. Treasury, which may be accepted by vendors without further proof of authority to execute. Therefore, the contracting officer must safeguard all SF 44s, or risk being held accountable for those forms presented for payment over the signature of someone other than the contracting officer.


10.
Must be aware that just because an item is authorized by a TDA or other publication does not mean it is authorized for local purchase. Close coordination with unit supply personnel is required to make these determinations. Items which are not utilized in direct support of the activity for which the contracting officer was appointed may not be purchased. Purchasing items, or contracting for services, other than those authorized, is not legal and the contracting officer may be held pecuniarily liable. For example, some contracting officers in Grenada bought “PT uniform” T-shirts for their units, and ended up paying for them personally.

K.
Miscellaneous But Important Items.tc "K.
Miscellaneous But Important Items." \l 2

1.
Preparation and Submission of Purchase Requests (AF Form 9).  For a sample of the form u sed in an actual contingency operation, see Attachment 3.  Requests for services and supply items (those items for which the Base Supply Officer is not the accountable officer) are processed through the use of an AF Form 9.  Ensure proper coordination is obtained prior to submission to Contracting along with providing adequate purchase descriptions and any other required documents.



A.
Who May Submit Purchase Requests.  The deployed commander and the CCO will establish the local lines of authority for requesters and approving officials.  In most cases specific individuals from each functional area will be designated in writing by the DCS to approve purchase requests for that area and submission to contracting.



B.
Who Can Obligate Government.  When spending public funds, DoD must substantiate its requirements and strictly control its contracting function.  This control is accomplished by officially appointed individuals who have express written authority to bind the U.S. Government to a contractual agreement.  The CCO is the only agent who represents the Government in this capacity.



This unique personal responsibility means supervisors, commanders and others having administrative control over CCOs must avoid directing CCOs to take action which might violate contracting regulations.


 
C.
Funding Issues.  There are significant differences between peacetime funding and contingency or emergency funding practices.  During peacetime, funding issues are taken for granted.  Purchase requests are received either through base supply or via an AF Form 9, certified by finance personnel.  Contracting only gets concerned about funds when we need more than is certified.  However, during contingencies, funding takes on a whole new perspective for two very basic reasons:  first, the “cash and carry” environment, and second, the audit requirements.  CCOs may want to obtain a copy of the appropriate MAJCOM accounting and finance instructions for contingency operations and become familiar with the procedures under which these personnel will operate.



D.
Finance and Contracting Relationship.  The contracting and accounting and finance relationship is extremely important when it comes to obtaining documentation to support commitments or payments made by the paying agent; i.e., AF Form 9, Request for Purchase; DD 1155 Order for Supplies or Services/Request for Quotation; SF 1449, Solicitation/Contract/Order for Commercial Items, etc.  This relationship continues to be important when it comes time for the accounting and finance agent to “ scrub” the funding document.  Close coordination between the CCO and the funding agent is necessary to determine actual obligations so the funding document will be accurately reported to the supporting Accounting and finance Officer (AFO).



E.
Finance and Unit Relationships.  A deployed unit must maintain a close working relationship with its Finance and Accounting Officer for timely fund certifications and payments. Communications must be maintained throughout the deployment to ensure expenditures are within the funds available, and that any supplemental funding is obtained prior to making purchases. Early coordination with the Finance and Accounting Officer will avoid confusion and will assist in a more organized departure.   In every case, proper authorities must certify appropriated funds as available prior to a contracting officer’s execution of an SF 44. The procedures for acquiring such certification will depend on the location and duration of the deployment, and proximity of the Finance and Accounting Officer. Failure to secure sufficient funds prior to the execution of an SF 44 will cause delays in payment which create an embarrassment to the unit and may eliminate an important source of supply. Such a failure also may result in adverse consequences for the contracting officer personally.

2.
Funding Procedures.


A.
AF Form 616 Request and Authority to Cite Funds.  An important point for CCOs to keep in mind in a “cash and carry” environment:  an accounting classification code is required on all contracting documents.  (An exception is imprest fund purchases when a purchase order is used.)  This accounting classification code (and funding limitations) can come in several forms.  When approved by the accounting and finance officer (AFO) or official designee, the AF Form 616 certifies funds are available and records them as commitments in the accounting records.  The amount approved is an estimate of the amount that may be obligated by the recipient.  Funds are available for a specific period of time and for a designated purpose.  AF Forms 616 may be issued to the contracting office to permit certain types of local requirements to be funded without having the AFO certify “funds are available” for each requisition.


However, remember this only speeds the flow of the requisition from the requester to contracting; the fact that CCOs have an AF Form 616 does not authorize the CCO to make cash payments to the contractor unless the CCO has been appointed as a paying agent (see paying agent duties).  If contracting is issued an AF Form 616, the CCO will be responsible for keeping a record of obligations and the remaining balance of funds (on the reverse of the form).  Lastly, since the accounting classifications for supplies and services are different, a separate AF Form 616 is required for each.



B.
PA Form 3953.  Prior to deployment, the unit must submit a funding document, certified by the proper authority, to the Directorate of Contracting. The document that usually serves as support for this funding action is DA Form 3953, Purchase Request and Commitment. The DA Form 3953 must state the number of SF 44s needed by the deploying unit and the approximate time frame for their use. When approved by the finance officer or designee, the DA Form 3953, Purchase Request and Commitment, makes funds available for obligation and records them as commitments in accounting records. The amount approved is an estimate of the amount that may be obligated by the recipient unit for a specific period of time and designated purpose. DA Form 3953 normally is issued to the Directorate of Contracting to permit requirements to be funded without having to certify “funds availability” for each requisition. If the Directorate of Contracting is issued such a bulk-funded DA Form 3953, the contracting officer is responsible for keeping a record of obligations and the remaining balance of funds on the reverse of the form.



C.
Other Forms.  CCOs may also receive purchase requests using AF Form 9, DD Form 1348-1 or DD Forms 448, Military Interdepartmental Purchase Request (MIPR).  These are all “one-time” funding documents and can only be used for the purposes, and within the funding limitation, stated on the form.  These forms require funding certification by the AFO or his designee prior to purchase.



D.
AF Forms 15/315, USAF Invoices.  Normally, the CCO will not get involved with AF Forms 15 or 315, however the following information will assist the CCO if presented with such a form.  AFI 23-202 (procedures for procuring AV fules, ground fules, oils, and other supplies and services at non-DoD locations) is the directive governing the use of AF Forms 15/315 for the purchases of fuels and fuels-related products and services.See DFAS DER 177-102 which has superceded AFR 177-102.

 
AF Form 315, USAF AV fuels invoice — use for non-contract purchase of AV fuel at commercial airfields when no “into-plane” contract.


 
AF Form 15 should only invoice the following authorized purchases:

 
To obtain supplies and services in direct support of aircraft, motor vehicles, and boats when support cannot be obtained from U.S. Government sources (e.g., for emergency purchase); e.g., ground fules, oils and other supplies and services.

 
Items or services required for immediate use in installing, testing or maintaining communications, electronics, meteorological equipment or system and related services.  Such purchases are authorized to support AFCC installations or mobile teams beyond the support range of their supply base.

 
Mechanical services, storage, civilian guards, etc., when required at a point that is not within reasonable distance of government maintenance facilities; and civilian guards or caretakers when required to protect U. S. Government property after an aircraft accident or forced landing.

 
Normally, the following personnel or their designees are authorized to make any of the above purchases:

 
Aircraft commander.

 
Motor vehicle operators and boat masters.

 
AFMC depot area assistance maintenance team chiefs.

 
AFMC electronic and installation team chiefs.

 
Mobile communications group deployment commanders or chiefs.

 
Other sources should be checked first:

 
USAF/Canadian Forces POL Suspense Account Agreement — reciprocal servicing.

 
Replacement in kind (RIK) agreements with Italy, Greece, Turkey, Spain, South Korea and Japan — gallon-for-gallon basis.

 
International agreements.  E.g. NATO Standardization Agreement (STANAG) 3113 — host Air Force.

 
Shell International Trading Company (CITGO) Agreement — overseas location by Shell independent dealers.


3.
Definitions.  For JAGs and commanders the following definitions may be useful:



A.
Contracting Officer:  A military or DOD civilian employee authorized to make simplified acquisitions of supplies and non-personal services by virtue of an appointment letter issued by the Director of Contracting. Individuals considered for appointment must be qualified and have the time available to act as a contracting officer.



B.
Class A Agent:  A Commissioned, Warrant or Noncommissioned Officer in the grade E-7 or above, appointed to act as an agent of the Finance and Accounting Officer (FAO) for the purpose of making payments as specified in the appointment letter. Class A paying agents are appointed when payment to vendors cannot be made by disbursement from a central paying office. The use of Class A paying  agents often is necessary when paying in foreign currency. Their use also expedites payments to help establish and maintain good vendor relationships. Most small businesses in CONUS and overseas cannot afford to wait for payment for long periods of time, and availability or lack of expedited payment will influence their decision to do business with the Government, or the prices they charge. Most overseas purchases are cash-and-carry only.


C.
Receiving Officer:  A military or DOD civilian employee, from the requiring activity, normally in a position to verify receipt of supplies or services. This individual does not require orders. Whenever feasible, the contracting officer and receiving officer should be separate individuals.
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At this point, the JAG and the Contracting Officer should have a basic understanding of legal authorities, funding practices, and duties. The previous chapters dealt with the mechanics on how to fulfill those duties. This chapter will focus on pre-planning and preparation actions for establishing local purchase capability. While not intended to be all inclusive, it should provide the JAG and Contracting Officer a good foundation and better perspective on their respective roles.  Your very first source of materials for pre-planning should be the Contingency Operational Contracting Support Program (COCSP) found at AFFARS Appendix CC, 4 June 1999.  You can access this document with the following web address:  www.deskbook.osd.mil. 
B.
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There are many things a unit can and should do to prepare for an operation. Preparing in advance is important for one very basic reason: there will not be enough time to do these things once an operation gets under way. The following areas are those a CCO officer should at least address and plan for prior to deployments.


1.
Personal and Administrative Preparations. The following is a list of administrative requirements a CCO must possess to start an operation:



A.
SF 44s furnished by the Directorate of Contracting.



B.
Contracting officer handbook.



C.
Copy of the DA Form 3953 that the SF 44s were issued against.



D.
Contracting officer appointment letter.



E.
Civilian clothes. In some instances, it may be necessary to keep a low profile and blend in with the local community.



F.
Cell phone and laptop computer.


2.
Arrange for the Class A paying agent to accompany the contracting officer with local currency for local purchases.


3.
Establishing the Rules of Engagement. The CCO needs to have a plan that will best support the unit’s needs. This will entail establishing a set of rules for customers to follow when submitting requirements. The rules should include instructions on purchase descriptions, funding, pick-up, and delivery procedures. The rules should also discuss consolidating requirements, when possible, to avoid unnecessary trips downtown. When multiple units are operating in a particular area, the contracting officers and their commanders should coordinate their requirements to avoid competing among themselves for scarce resources.


4.
Locating Sources.  One of the most difficult problems for the contracting officer at an unfamiliar deployment site is locating capable contractors who can satisfy the unit’s requirements. The following are various ways a contracting officer may solve this problem:



A.
Knowledgeable Interpreter/Guide.  Your interpreter is a logical first choice for helping you obtain sources, although the CCO may find the guide turns out to be related to most of the contractors!  Do not worry about this since nepotism laws may not apply in overseas contingency contracting operations.



B.
U.S. Embassy (if available).  This can be an excellent source of information.  The defense attaché office in most embassies can help with currency conversions and storage of funds, as well as providing a source list of reputable contractors.  In addition, the Embassy General Services Officer (GSO) may be able to provide some contracting support — particularly if the contract is to be written with the host country.



C.
Site Surveys.  As mentioned previously, this is an excellent tool to speed up the contracting process.  CCOs should add sources to the site survey list, as they become known.



D.
Local Base Commander at the Deployed Site.  If the CCO is deployed to a host nation air base, a good source of information on contracts is the local base commander.  In many cases, the commander has strict policies on which contractors are allowed on base (for security or political reasons).  Therefore, there is no use dealing with contractors (particularly service or construction contractors) who won’t be allowed on base.



E.
Western Hotels.  The business offices of most western hotels are excellent sources of information on vendors and are usually very helpful.  Keep in mind that these hotels will usually be dealing with contractors that provide the type of items or quality of service to which the CCO’s customers will probably be accustomed.



F.
O&M or General Trading Companies.  These are contractors who will see the CCO everything he needs, from food to construction at a substantial premium.  In some cases, these firms will be the first contractors the CCO will encounter and they can be very responsive; however, try to limit business with these contractors as they are very expensive and in effect, the CCO is just “contracting out” the contracting function.  Try to find the regular dealers, manufacturers, and wholesalers who sell to these O&M companies and you will see a substantial drop in price.



G.
Market Areas or Souqs.  Many foreign countries have central market areas (known as “souqs” in the Middle East).  These areas have large concentrations of retailers and wholesalers for a wide variety of commodities.  If the CCOs can’t find what they’re looking for here, there is nothing wrong with asking the vendors where the requirement might be obtained.



H.
Chamber of Commerce and Yellow Pages.  Many foreign cities, particularly the larger ones, have a chamber of commerce and a yellow pages section in the telephone books similar to those found in the United States.  Don’t overlook these valuable sources.



I.
Referrals.  If all else fails, the CCO can always refer the purchase request back to the CCO’s home station in the CONUS or to another base in the area with larger markets and vendor sources.



J.
Taxi Cab Drivers.  Excellent source of information.



K.
Local Government Officials.  Mayor, policemen.  Excellent source of information.



L.
Local Clergy/Missionaries.  Excellent source of information.



M.
Higher Headquarters.


N.
Local Non-Governmental Organizations (NGOs).
II.
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As a general proposition, the Competition in Contracting Act (CICA), 10 USC 2804 requires full and open competition procurements.  EXCEPTIONS ARE AS FOLLOWS: 


1.
Small purchases.  Acquisitions not exceeding $100,000 ($200,000 for contingency operations) are conducted IAW the small purchase procedures of FAR Part 13.  See Part I. 


2.
Emergencies.  Government employees may obligate the government if immediate action is necessary to save property or lives.  Philadelphia Suburban Corp. v. United States, 217 Ct. Cl. 705 (1978) (Coast Guard liable for firefighting foam following collision of two ships).  Cf. City of El Centro v. United States, 922 F.2d 816 (Fed. Cir. 1990), cert. denied, 111 S. Ct. 2851 (1991) (government not liable for illegal aliens' medical care following high speed chase and collision).


3.
Unusual and compelling urgency.  Agencies may use noncompetitive procedures when the need for the property or services is of such an unusual and compelling urgency that the U.S. would be seriously injured unless the agency is permitted to limit the number of sources from which it solicits [10 USC 2304(c)(1)]. Agencies must request offers from as many sources as practicable [FAR 6.302-2(c)(2)]. Responding to immediate requirements in the early stages of disaster relief such as protecting persons and property likely will qualify. Remember, however, that as recovery progresses, urgency lessens.  During JTF Andrew operations, for example, the Acquisition Contracting Office for Emergencies (ACOE) was faced with a huge debris removal situation. Because of the magnitude of the removal effort, and need to begin immediately comprehensive removal efforts, the ACOE decided to award only a limited number of contracts to large contractors with a presence in Florida. These large contractors could immediately begin operations. Using information from Engineering News Record on major construction contractors in the U.S., the ACOE invited six large contractors to participate. The area of operations was divided into six sections. ACOE awarded each contractor a cost reimbursable plus fee contract, and required each to maximize local subcontracting, hires, firms, small businesses, and minority & disadvantaged contractors. Fees(which ranged between 4% and 6%) were determined based upon quality assurance, cost management, and integration of local subcontractors


4.
Specific statute.  If a statute authorizes or requires that a procurement be made through a specified source, the agency is excepted from using full and open competition [10 USC 2304(c)(5)]. For example, the Stafford Act  provides a preference for local individuals and businesses.


5.
Sole source.  Agencies need not use competitive procedures if the property or services are available from only a limited number of sources [10 USC 2304(c)(1)]. In the aftermath of a disaster, required supplies and services may be in limited supply because they were destroyed in the disaster, or because the disaster results in unusually high demand. This may create sole source situations. 


6.
Justification and Approval (J&A).   As a JAG you are responsible for  reviewing a Justification and Approval (J&A) whenever any exceptions to full and open competition is used, although J&A’s may be obtained retroactively, if necessary, under the “unusual and compelling urgency” exception [FAR 6.302- 2(c)(1)].  See Attachment 3 for the instructions to the Contingency Officer on how to prepare a J&A.


7.
Certification.  Before a contract is awarded, the contracting officer must have a certification from the funds accountable officer attesting that funds are available for obligation.  Note that O&M funds are available only for obligations in the current fiscal year. Depending upon when a disaster occurs, this may become a challenge. Hurricane season, for example, includes September and October(the end and beginning of fiscal years). JAGs must ensure that proper funds are obligated.   


8.
Valid Requirement.  JAGs must scrutinize procurement actions to ensure that needs are fully validated. Commercial items or services should be procured locally only when necessary supplies or services are not available through Government channels to meet mission requirements.  Only items that are essential to providing disaster relief as tasked by FEMA may be procured. Units may not stockpile supplies or equipment for future disaster relief operations [DODD 3025.1, E.1.d.].   


9.
Credit Cards.  Issue credit cards to contracting officers IAW AFFARS subpart 13.90, or other appropriate regulation. Local vendors will be unfamiliar with and skeptical of handwritten small purchase documents, but almost all will accept commercial credit cards.


10.
Imprest Funds.  Contracting officers establish imprest funds to contracting officers for nominal purchases and for ratification and reimbursement to Government employees who made essential purchases before the contracting officer arrived.  Safeguard and account for imprest funds IAW FAR subpart 213.4 and other applicable regulations. 


11.
Price Gouging.  Contracting officers may not award a contract unless the price is fair and reasonable. Because local supplies and services maybe in extremely short supply, contracting personnel must be alert to”price gouging,” the artificial raising of rates and prices to take severe advantage of the disaster situation. Such price hikes may be illegal within the local jurisdiction; JAGs should report suspected price gouging to local law enforcement authorities. 


12.
Contract Terminations.  Before departing the disaster area, contracting officers should ensure that all local procurement actions are terminated properly. Whenever possible, return all leased equipment, terminate for convenience on-going contracts, and settle outstanding claims. 


13.
Ratification.  
Because of the exigencies of the early stages of disaster relief, unauthorized commitments are inevitable. The contracting officer should complete ratification actions, IAW AFFARS 1.602-3, before departing the disaster area..


14.
Taxes.  The U.S. Government is normally not required to pay state and local taxes on purchases by contracting officers. Legal advisors should review contract documents to ensure such taxes are not included. See FAR Part 29 for guidance. Military personnel and Government employees traveling on official TDY orders should be advised of any applicable tax exemptions authorized by state, county, or municipal authority (e.g.,lodging taxes). 


15.
DoD/Executive Agent Exceptions.  During JTF Andrew operations, DoD authorized deviations from FAR and DFARS clauses which were not based upon statutes or executive orders for purchases below $100,000.   DoD also authorized letter contracts, but DoD components were still required to demonstrate as much competition as circumstances permitted.. 


16.
Local Knowledge.  Remember that vendors and businesses within a disaster area may be unfamiliar with DoD contracting procedures, particularly if no large military installations are located within the area. Anticipate having to educate them about Government contracting procedures, including how to compete.. 


17.
Existing Contracts.  Be aware that state and local governments may have existing contracts (e.g., hazardous waste disposal, dredging) that may prove useful to disaster relief efforts (FEMA paying the incremental costs).

B.
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1.
Advanced Planning.


A.
Develop an extensive contingency plan geared to your particular location and incorporate it into the base contingency plan.



B.
Establish a viable training, program to train personnel on various aspects of contingency contracting.



C.
Develop recall procedures that will allow you to reach personnel in all situations; i.e., communication-out recall procedures.



D.
Create a suspense system to update information; i.e., phone number, address, etc. on the recall rosters.



E.
Obtain access to alternative means of telecommunications:  i.e., mobile radios and cellular telephones.



F.
Make arrangements with the transportation squadron to have access to a vehicle(s) during emergencies; a large pickup truck is ideal.



G.
In case of power outages have access to a portable generator, either by specific bas authorization, or by moving your operation to the generators.



H.
Designate both on and offsite alternative contracting support locations and incorporate them into the base contingency plan.



I.
If aircraft depart early, send a CCO with the planes to support the aircraft needs and to buy items not available in the local area.



J.
Consider relocating a CCO just outside the immediate disaster area.



K.
Establish buying procedures that are simple and descriptive enough for all division personnel to use.



L.
Develop a comprehensive emergency source listing for commodities, services and construction.



M.
Develop alternative list of vendors outside the local area.



N.
Establish BPAs for commonly used emergency supplies and services.



O.
Make arrangements with a neighboring based for lateral support in emergencies.



P.
Establish minimum acceptable information needed to support emergency contracting needs.



Q.
Establish a cut-off for verbal requests.



R.
Ensure adequate information is received in order to purchase an item; i.e., adequate noun description, size and quantity.



S.
Establish a comprehensive system to track requirements from initial receipt of a requisition to award.



T.
Set up a block of P.O. numbers from the start, use numbering system that specifically identifies the disaster:  i.e., MH001 (H for Hugo).



U.
If possible, use the automated tracking system (DCATS), or any other management system available.



V.
Coordinate with base supply, accounting and finance, and civil engineering on joint and emergency support procedures.



W.
Establish proper procedures for receipt of goods.



X.
Strive for a central base receiving point where all goods can be processed.



Y.
Consider having a supply receiving individual accompany the CCO on initial buys.


2.
Actions Immediately Prior to an Emergency.


A.
Upon notification of an impending disaster, obtain the necessary authority to enter into letter contracts and use emergency contracting procedures.



B.
Designate warranted CCOs (OCONUS) and CO (CONUS)in advance, consider using on-base personnel.



C.
Make a final check of your recall procedures to ensure all information on the recall roster is accurate.  Also verify contingency vendor lists.



D.
If your base is evacuated, ensure enough contracting personnel are designated to stay behind to provide initial contracting recovery support; and at the relocation point to contract for temporary housing, vehicles, etc.



E.
Protect and secure all contracts and division equipment.



F.
Establish procedures with accounting and finance to ensure funds are immediately available; suggest OA with designated fund cite.



G.
Contact all your major service and construction contractors to gain their commitment for clean-up work.



H.
Remind construction contractors to secure their sites.



I.
Obtain verbal commitment to rent any heavy equipment currently located on base.



J.
If time permits, allow personnel time to secure their homes.  Do this in shifts.



K.
Stockpile needed resources in the office to sustain a prolonged contracting support effort; i.e., water, battery operated radio, flashlights, sleeping bags, etc.


3.
On Scene Operations.


A.
Activate recall procedures.



B.
Assess the damage at the contracting office and decide whether the facility is adequate for contracting operations.



C.
Set up a contingency support organization based on the manpower available.



D.
Designate specific buying roles for your personnel; i.e., GOCESS items, supply items, and major contract support.



E.
Assign COs or CCOs specific tasks.



F.
Make all necessary initial contact with agencies requiring coordination; i.e., headquarters, accounting and finance, transportation and base supply.



G.
Ensure an adequate tracking system is established prior to purchasing emergency items.



H.
Establish one focal point from each base customer; make them responsible for proper receipt of goods if there is a direct delivery.



I.
Coordinate with Supply on a central receiving location.



J.
Exhaust all lateral support channels before renting any heavy equipment.



K.
Suggest taking a site visit for any trailer rentals; avoid renting a less than desirable product.



L.
Utilize your major base service contracts (grounds maintenance, refuse, housing maintenance) to aid in base cleanup.



M.
Remember:  no extra work without money.



N.
Early in the recovery suggest finding contractors who are willing to remove trees (for wood value) for free or a minimal charge.



O.
Use BPAs for commonly bought commodities; i.e., ice, paper products, plastic sheeting and wire fencing.  Decentralize to CE whenever possible.



P.
Evaluate construction sites for storm damage.



Q.
Resolve storm damage assessment differences between CE and the contractor at the earliest date.



R.
Address storm damage liability for both time extensions and possible financial responsibilities.



S.
For new emergency construction requirements, exhaust all emergency competitive acquisitions, like short-term RFPs, prior to using letter contracts.



T.
Bid Bonds may be waived, but insurance, performance, and payment bonds cannot.



U.
Utilize your SABER contract for small, limited design, priority projects.  Be careful not to overextend your SABER contractor.



V.
Do not overload a single contractor with too many projects.



W.
Be prepared to face contract terminations.  Based on the facts surrounding each termination decision, consider no-cost or minimal cost Termination for Convenience (T for C) in lieu of default terminations (T for D).  T for Ds should be avoided because of the delay for reprocurement.


4.
Long Term Actions.


A.
Expect long-term effects on your custodial service contracts.



B.
When negotiating changes in the custodial contract, look at all the effects of contract changes, up and down, and make sure the Government is not paying for work the contractor isn’t performing.



C.
Expect construction administration to increase substantially for six to eight months.



D.
Communicate to base leadership that it will become increasingly more difficult to justify emergency contracting procedures as time goes by.



E.
Expect a prolonged period of overtime work to administer both emergency projects and regular on-going work.


5.
Offsite Contingency Support.


A.
Ensure all necessary forms and purchasing instruments are in your CO’s or CCO’s kit prior to leaving for an offsite contingency.



B.
Coordinate with accounting and finance for payment procedures.



C.
Expect to fill more than contracting roles during offsite contingencies; i.e., pickup, receipt, payment and delivery of goods.



D.
Use all avenues of contractor payment available to you when off site: i.e., cash, SF 44, purchase order numbers specifically identifying emergency buys; i.e., MH001 ‑ MH999.  The H identifies Hurricane Hugo.  Not only will this make it easier to track requirements during the disaster, but it will also give you easy access to the files.

III.  CONCLUSIONtc "III.  CONCLUSION"

As a JAG it is your job to answer the questions as to how contingency and emergency disaster contracting can be accomplished – both legally and practically.  As a CCO or Paying Agent you must insure that technical requirements are met – and within the law.  As an Expeditionary Wing Commander you want to insure that trained professionals, CCOs and JAGs are covering your six. None of you wants to go to jail.  I hope you find this outline both instructive and useful to accomplish these worthwhile goals.                                                                                                  







COLONEL JOHN S. VENTO, USAFR
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FUND CITE APPROPRIATION CODES
FUND CITE APPROPRIATION CODES"

CODE


APPROPRIATION



PERIOD OF AVAILABILITY
57-1299


Commissary Trust Revolving Fund
Indefinite**

57-8928


Gifts to the US Not Otherwise Classified
Indefinite**

57-3010


AF Procurement - Aircraft
3 yr

57-3020


AF Procurement - Missiles
3 yr

57-3080


AF Procurement - Other
3 yr

57-3210


AF Commissary Construction
Indefinite**

57-3300


AF Military Construction
5 yr

57-3400


AF O&M
1 yr

57-3500


AF Military Personnel
1 yr

57-3600


AF RDT&E
2 yr *

57-3700


AFRES Military Personnel
1 yr

57-3730


AF Res Military Construction
5 yr

57-3740


AFRES O&M
1 yr

57-3830


ANG Military Construction
5 yr

57-3840


ANG O&M
1 yr

57-3850


ANG Military Personnel
1 yr

57-7040


AF Military Family Housing Construction
5 yr

57-7042


AF Military Family Housing Improvements
5 yr

57-7045


AF Military Family Housing O&M
1 yr

57-8420


AF Dept of the Air Force General Gift Fund
Indefinite**

21-2010 


Army Personnel
1 yr

21-2020


Army O&M
1 yr

21-2031


Army Procurement – Aircraft
3 yr

21-2032


Army Procurement – Missiles
3 yr

21-2040


Army RDT&E
2 yr

21-4991


Army Stock Fund 
Indefinite **

21-4992


Army Industrial Fund 
Indefinite **

17-1319


Navy RDT&E
2 yr

17-1506


Navy Procurement - Aircraft
3 yr

17-1507


Navy Procurement - Weapons
3 yr

17-1804


Navy O&M 
1 yr

17-1810


Navy Procurement - Other
3 yr

l7-3980


Navy Management Fund
Indefinite **

l7-4911


Navy Stock Fund
Indefinite **

17-4912


Navy Industrial Fund
Indefinite **

17-8242


Navy Foreign Military Sales
Indefinite **

97-0100


DOD O&M 
1 yr

97-0130


Defense Base Operating Fund
Indefinite **

97-0400


DOD RDT&E
2 yr

97-0450


DOD SDI
2 yr


*AF RDT&E funds available for only one year if used for management and support requirements.  (AF administrative requirement). Authority for 2 yr availability - 10 USC Section 2361.

SAMPLE SF  44 
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ATTACHMENT 3tc "ATTACHMENT 3"
Other Than Full and Open Competition.


1.
Policy.  10 USC 2304(c); 41 USC 253(c); FAR Subpart 6.3.

A.
Contracting without providing for full and open competition or full and open competition after exclusion of sources is a violation of the CICA unless permitted specifically by one of the statutory exceptions listed in FAR 6.302.


B.
Since authority for contracting without full and open competition is statutory, it is not a discretionary agency determination.  FAR 6.301.


C.
Each contract awarded without full and open competition must cite the U.S. Code provision authorizing the limitation of competition.  FAR 6.301(b).d


D.
Even though not required to provide full and open competition, the contracting officer must solicit from as many potential sources as is practicable under the circumstances.  FAR 6.301(d). See Kahn Indus., Inc., B-251777, May 3, 1993, 93-1 CPD Para. 356.


E.
Contracting without providing for full and open competition cannot be justified on the basis of (FAR 6.301(c)):

i.
A lack of advance planning.  10 USC 2304(f)(5)(A); TLC Servs., Inc., B-252614, June 22, 1993, 93-1 CPD Para. 481.  Service Contractors, B-243236, July 12, 1991, 91-2 CPD Para. 49.

ii.
Concerns regarding the availability of funds for the acquisition, e.g., funds are about to expire.


2.
There are seven statutory exceptions to the requirement to provide full and open competition:

A.
One or few responsible sources and no other supplies or services can meet agency's needs.

i.
For DOD, Coast Guard, and NASA, when supplies or services are available from only one or a limited number of responsible sources and no other type of property or services will satisfy the agency's needs, full and open competition is not required. 10 USC  2304(c)(1); FAR 6.302-1; International Enters., B-251403, Apr. 1, 1993, 93-1 CPD Para.283; Servo Corp. of Am., B-246734, Mar. 31, 1992, 92-1 CPD Para. 322.

ii.
For other executive agencies, when supplies or services are available from only one responsible source and no other type of property or services will satisfy the agency's needs, full and open competition is not required. 41 USC  253(c)(1); FAR 6.302-1.  Information Ventures, Inc., B-246605, Mar. 23, 1992, 92-1 CPD Para. 302. 


B.
Unusual and compelling urgency such that the government would be seriously injured unless the agency is permitted to limit the number of sources from which it solicits offers.  10 USC  2304(c)(2); 41USC 253(c)(2); FAR 6.302-2.  Compare Magnavox, Inc., B-248501, Aug. 31, 1992, 92-2 BCA Para. 143 (unusual and compelling urgency established), with K-Whit Tools, Inc., B-247081, Apr. 22, 1992, 92-1 CPD Para. 382 (unusual and compelling urgency not established).


C.
Maintenance of facility or supplier for industrial mobilization or maintenance of engineering, research or development capability by an educational or non-profit institution or a federally funded research and development center. 10 USC 2304(c)(3); 41 USC 253(c)(3); FAR 6.302-3.  Greenbrier Indus., B-248177, Aug. 5, 1992, 92-2 CPD Para. 74 (chemical protective suits are a critical, mission-essential item and awards to currently active production lines were justified. Agency decision will not be questioned so long as agency can demonstrate that itsdeterminations are related to its industrial mobilization needs).  See also Magnavox Elec. Sys. Co.; Ferranti Techs., Inc., B-247316.2, May 28,1992, 92-1 CPD Para. 475.  NOTE:  FASA Secs. 1005 and 1055 amended 10 USC 2304(c)(3) and 41 USC 253(c)(3), respectively, to authorize agencies to use noncompetitive procedures to procure the services of an expert for use in any litigation or dispute.


D.
International agreement or treaty between the U.S. and a foreign government or international organization, written direction of foreign government reimbursing the agency.  10 USC  2304(c)(4); 41 USC 253(c)(4); FAR 6.302-4.


E.
Purchases authorized or required by statute or purchase of a brandname commercial item for authorized resale.  10 USC 2304(c)(5); 41 USC 253(c)(5); FAR 6. 302-5.  For example, Federal Prison Industries purchases under 18 USC 4124; purchases from Nonprofit Agencies for the Blind or Other Severely Handicapped, 41 USC 46-48c; contracts under the Small Business Section 8(a) Program, 15 USC 637.


F.
Disclosure of agency's needs would compromise national security. 10 USC 2304(c)(6); 41 USC 253(c)(6); FAR 6.302-6.  NOTE:  Merely because an acquisition is classified or merely because contractors will require access to classified data to submit offers or to perform the contract does not justify limiting competition.


G.
Determination by agency head that competition is not in the public interest with pre-award notification to Congress.  10 USC 2304(c)(7); 41 USC 253(c)(7); FAR 6. 302-7.3. 


3.
Justification and Approval for Other Than Full and Open Competition.  FAR 6.303.

A.
With few exceptions, an agency must prepare a justification and approval (J&A) document before proceeding with an acquisition using other than full and open competitive procedures.


B.
In the J&A, the contracting officer must [FAR 6.303-1(a)]:

i.
Justify the use of other than full and open competition.

ii.
Certify the accuracy and completeness of the justification.

iii.
Obtain approval of the justification by the appropriate official (as defined in FAR 6.304) before taking any steps to negotiate or award a contract.

iv.
EXCEPTION:  Unusual and compelling urgency may justify initiation ofthe acquisition before the J&A document is written and approved. FAR6.303-1(e).


C.
The J&A document must contain sufficient facts and reasons to justify the use of the specific statutory authority cited.  Each J&A must, at a minimum, include the following information (FAR 6.303-2):

i.
A description of the agency's need.

ii.
Identification of the statutory provision that permits use of otherthan full and open competitive procedures.

iii.
A demonstration that the proposed contractor's unique qualificationsor the nature of the acquisition requires use of the authority cited.

iv.
A determination that the anticipated price will be fair andreasonable.

v.
A description of efforts made to ensure that offers are solicited from as many potential sources as is practicable, including whether a CBD notice was or will be publicized.

vi.
A description of the market survey conducted.

vii.
A listing of sources, if any, that expressed an interest in theacquisition in writing.

viii.
A statement of the actions, if any, the agency may take to remove or overcome any barriers to competition before a subsequent acquisition for the same or similar supplies or services is needed.

ix.
Evidence that technical or requirements personnel have certified that any data they provided which forms the basis for the justification and which supports the exception to full and open competition is complete and accurate.

x.
Certification by the contracting officer that the justification is accurate and complete to the best of her knowledge and belief.


D.
The justification must be approved by the appropriate official.  FAR6.304.G. Reprocurement Contracts.  FAR 49.402-6(b) requires "the maximum competition practicable" for reprocurement contracts.  However, if the reprocurement is for a quantity that does not exceed the undelivered quantity on the terminated contract, that FAR provision provides that the contracting officer may "use any terms and acquisition methods deemed appropriate for the repurchase."

i.
The GAO will review the reasonableness of an agency's selected acquisition method against the standard specified in FAR 49.402-6(b).  International Tech. Corp., B-250377.5, Aug. 18, 1993, 93-2 CPD Para. 102(GAO "recogniz[ed], as a general rule, that the statutes and regulations governing regular procurements are not strictly applicable to reprocurements after a default.").

ii.
If there is a relatively short time between the original competition and the default, it is reasonable to award to the second lowest offeror of the original solicitation at its original price.  Hemet Valley Flying Serv., Inc., B-191922, Aug. 14, 1978, 57 Comp. Gen. 703, 78-2 CPD Para.117; DCX, Inc., B-232672, Jan. 23, 1989, 89-1 CPD Para. 55.

ATTACHMENT 4tc "ATTACHMENT 4"
department of the air force
(MILITARY ORGANIZATION

NAME AIR FORCE BASE, STATE)
Determination and Findings

1.
An unauthorized commitment was initiated by a member of ___________________ for supplies/services for __________________________________________________________.  This Determination and Finding is based on requirements cited in FAR 1.602-3.

Findings

2.
Details:


3.
The unauthorized commitment was not made to circumvent or evade the procurement statutes and regulations.  The commitment resulted from an urgent or emergency requirement or from a mistake of fact on the part of Government personnel.  (The supplies/services have been provided to and accepted by the Government) or (The Government (has obtained) (will obtain) a benefit resulting from performance of the unauthorized commitment.)  The contractor relied on the apparent authority of an officer or employee of the Government.  The contractor does not have an adquate remedy at law for which the Contract Disputes Act provides procedures for obtaining relief.  The resulting contract would have otherwise been proper if made by an appropriate CCO.  Funds were available at the time the commitment was made.  The Government was not otherwise precluded by law from procuring the supplies/services.  The price to be paid is considered fair and reasonable.  The payment is not for unallowable costs.  There is no doubt concerning a question of law or fact.

Determination

4.
This unauthorized commitment has been determined to be otherwise proper and is recommended for ratification by the proper authority.







__________________________________________







Contracting Officer

_____
Concur

_____
Nonconcur







__________________________________________







Counsel

ATTACHMENT 5tc "ATTACHMENT 5"


APPENDIX 

CONTRACT & FISCAL LAW PECULIAR WEBSITES
CONTRACT & FISCAL LAW PECULIAR WEBSITES"

(Unless otherwise noted the internet prefix includes http://)
CONTENT

ADDRESS

A


ABA Pub. Contract Law Section (Agency Level Bid Protests)
Acquisition Reform
tecnet0.jcte.jcs.mil:9000/htdocs/teinfo/acqreform.html

Acquisition Reform Network


ACQWeb - Office of Undersec. of Def. (Acq. & Tech.)


Air Force Acquisition Reform


Air Force FAR Supplement


Air Force Materiel Command Web Page


A.F.Site, FAR, DFARS, F.R.
farsite.hill.af.mil

AMC Command Counsel News Ltr


Army Acquisition Website
acqnet.sarda.army.mil/

Army Fin. Mgt Home Page


ASBCA Home Page





C


CAGE Code Assignment

Also Search/Contractor Registration (CCR)


Commerce Business Daily (CBD)
cbdnet.access.gpo.gov/index.html

Comptroller General Decisions


Congressional Record via GPO Access


Contingency Contracting


Contract Pricing Guides (address)


Contract Pricing Reference Guides


Cost Accounting Standards


D


DCAA Web Page

*Before you can access this site, must register at 

Debarred List


Defense Acquisition Deskbook


Defense Acq. University


Defense Contracting Regulations


Defense Procurement


DFARS Web Page (Searchable)


DFAS


DIOR Home Page - Procurement Coding Manual/FIPS/CIN
web1.whs.osd.mil/diorhome.htm

DOD Claimant Program Number (procurement Coding Manual)
web1.whs.osd.mil/diorhome.htm

DOD Contracting Regulations


DOD SOCO Web Page


DOL Wage Determinations





F


FAC (Fed. Reg. Pages only)


FAR (GSA)


Federal Acquisition Jumpstation
procure.msfc.nasa.gov/fedproc/home.html

Federal Acquisition Virtual Library (FAR/DFARS, CBD,etc)
159.142.1.210/References/References.html

Federal Employees


Federal Register
law.house.gov/7.htm

Federal Web Locator


Financial Management Reg.


Financial Ops. (Jumpsites)


FMS Website





G


GAO Documents Online Order
gao.gov/cgi-bin/ordtab.pl

GAO Home Page


GAO Comptroller General Decisions (Allows Westlaw/Lexis like searches)
http:/www.access.gpo.gov/su_docs/aces/aces170.shtml?desc017.html

GovBot Database of Government Web sites


GovCon - Contract Glossary


Gov’t. Information Locator Services Index U.S. Army Publications
www-usappc.hoffman.army.mil/gils/

gils.html




L


Laws, Regulations, Executive Orders, & Policy
159.142.1.210/References/References.html#policy, etc

Library (jumpers to various contract law sites - FAR/FAC/DFARS/AFFARS)
acqnet.sarda.army.mil/library/default.htm




N


NAF Financial (MWR)


National Performance Review Library


NAVSUP Home Page


Navy Acquisition Reform





O


OGC Contract Law Division


OGE Ethics Advisory Opinions
fedbbs.access.gpo.gov/libs/oge_opin.html

Office of Acquisition Policy


Office of Deputy ASA (Financial Ops)

Information on ADA violations/NAF Links/Army Pubs/and Various other sites


Office of General Counsel – U.S. Department of Commerce


Office of Management and Budget (OMB)


Office of Management and Budge Circulars


OFPP (Guidelines for Oral Presentations)


OFPP (Best Practices Guides)


Operational Contracting Home Page





P


Policy Works - Per Diem Tables


Producer Price Index


Purchase Card Program
purchasecard.dfas.mil




S


SBA Gov’t Contracting Home Page


Service Contract Act Directory of Occupations


SIC
spider.osha.gov/oshstats/sicser.html

�SOURCES:  Materials contained in this Handbook are based on regulatory guidelines concerning contingency contracting, and after-action reports from actual deployments.  The author gratefully acknowledges the assistance of Col. Andy Turley, ANG, Col. Alan Lehman, USAFR, Senior IMA to the Chief  Counsel, US TRANSCOM/TCJA; LTC Rick Anderson, U.S. Army JAG; LtC Paul Davison, USAFR;  Mr. Alan Luthy, AAC/JAQ, Eglin, AFB and LtC Gregory Porter, USAF, HQ ACC/JAB; and the many existing sources from unknown authors which have been edited and revised to make this Handbook possible.  Many thanks to my civilian secretary, Bonnie Dillon, who spent countless hours typing and retyping this Handbook.





