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___________________________________________________________________

APPLICANT REQUESTS THAT:

1.  The punishment imposed upon him under Article 15, Uniform Code of Military Justice (UCMJ), dated 29 July 1992, be set aside and removed from his records.

2.  His loss of rank and forfeiture of pay be reversed.

___________________________________________________________________

APPLICANT CONTENDS THAT:

The Article 15 and nonjudicial punishment as well as his loss of rank and forfeiture of pay were unjust.  Because of these actions, he was forced to resign from the Air Force due to not having the appropriate rank to continue.

In support of his appeal, the applicant submitted a personal statement, copies of his performance reports; certificates of appreciation, a statement from his supervisors and copies of letters of counseling.

The applicant’s complete submission is at Exhibit A.

___________________________________________________________________

STATEMENT OF FACTS:

Applicant contracted his initial enlistment in the Regular Air Force on 6 September 1989, for a period of four years.  The applicant requested and received two extensions to his enlistment totaling 16 months.

On 29 July 1992, applicant was administered an Article 15 for leaving his appointed place of duty without authority.  His punishment consisted of a reduction from the grade of A1C (E-3) to Airman (E-2), but the portion of the punishment with respect to reduction to the grade of Airman (Amn) was suspended until 3 February 1993.  On 2 December 1992, the suspended reduction was vacated due to the applicant’s dereliction in the performance of his duties, on or about 21 Oct 92.  He was demoted to the grade of airman with a date of rank and effective date of 5 August 1992.

Applicant's EPR profile follows:


PERIOD ENDING
OVERALL EVALUATION

05 May 91



4


17 Oct 91



4


30 Aug 92



3


30 Aug 93



4


30 Aug 94



4

Applicant was promoted to the grade of airman first class (E-3) effective and with a date of rank of 5 Jun 93.  On 12 Jul 94, applicant’s commander did not select him for reenlistment, stating his history of financial irresponsibility was not compatible with today’s Quality Force standards.  The applicant did not appeal this decision.

On 10 Feb 95, he was honorably discharged under the provisions of AFI 36-3208 (Completion of Required Service), in the grade of airman first class (A1C/E-3).

___________________________________________________________________

AIR FORCE EVALUATION:

AFLSA/JAJM reviewed this application and recommended denial.  JAJM noted that, on 29 Jul 92, the applicant was offered nonjudicial punishment proceedings for violation of Article 86, Uniform Code of Military Justice (UCMJ), for leaving his work place approximately an hour and half early without permission.  The applicant consulted with and was represented by military defense counsel.  After consulting with military counsel, he accepted nonjudicial punishment proceedings rather than demand trial by court-martial, made a personal presentation, and submitted written matters.  His commander determined that the applicant committed the offense alleged and imposed punishment consisting of a one-grade suspended reduction to airman (E-2) and forfeiture of $150 per month for two months.  The applicant did not appeal the action.

On 13 Nov 92, the applicant was notified by his commander that he was considering vacating the suspended reduction to airman based on allegations that on 21 Oct 92, he was derelict in his duties.  Again, he consulted with counsel and chose to make a personal and written presentation to his commander.  On 2 Dec 92, after reviewing the evidence, his commander found that the applicant did commit the alleged offense and vacated the suspended reduction.

JAJM indicates that the applicant does not contend that he was denied procedural or substantive due process nor does he contend that any error or irregularity occurred in the nonjudicial punishment proceedings or the appellate process.  Nevertheless, he does continue to maintain the commander incorrectly evaluated the evidence against him and then imposed a career-ending and unjust punishment for the offenses he determined the applicant had committed.

JAJM states with the applicant’s decision to concur in the commander’s decision to address the allegation in the nonjudicial punishment forum, the applicant necessarily vested the commander with the fact-finding power in the case.  He made these same arguments to his commander, but the commander did not agree with him.  While it is possible for different finders to come up with a different conclusion, there is no evidence that the commanders’ findings were arbitrary or capricious or should, at this late date, be disturbed.  After reviewing the evidence, his commander determined that there was sufficient evidence that the accused committed one or more of the offenses charged.  His decision was subject to appeal by applicant, who waived that right.  The commander’s decision withstood the scrutiny of legal review.

The punishment imposed by the commander was well within the parameters set out in applicable instructions and there was no evidence that it was unjust or disproportionately harsh given all the facts and circumstances.  By suspending the reduction in grade, he provided the applicant an effective second chance.

A complete copy of the JAJM evaluation is at Exhibit C.

___________________________________________________________________

APPLICANT'S REVIEW OF AIR FORCE EVALUATION:

Applicant provided additional documents (two copies of certificates of appreciation) in support of his request (Exhibit E).

___________________________________________________________________

THE BOARD CONCLUDES THAT:

1.  The applicant has exhausted all remedies provided by existing law or regulations.

2.  The application was not timely filed; however, it is in the interest of justice to excuse the failure to timely file.

3.  Insufficient relevant evidence has been presented to demonstrate the existence of error or injustice.  The applicant's complete submission was thoroughly reviewed and his contentions were duly noted.  However, we do not find the applicant’s assertions or his supporting documentation sufficiently persuasive to override the rationale provided by AFLSA/JAJM.  The evidence of record reflects that, after considering all matters presented by the applicant, his commander determined that he had committed the offense alleged, and made the decision to impose nonjudicial punishment under Article 15, resulting in his reduction from the grade of airman first class to airman.  The applicant now requests that the nonjudicial punishment be set aside and his previous rank of airman first class and all loss pay be restored.  However, we find no evidence to indicate that the applicant’s commander’s assessment of his misconduct was unjust or disproportionately harsh given all the facts and circumstances of the case.  While different commanders might come to different conclusions, there is no evidence that the commander’s findings were either arbitrary or capricious, or should, at this late date be disturbed.  Therefore, in the absence of evidence which shows to our satisfaction that the applicant’s substantial rights were violated, he was coerced to waive any of his rights, or the commander who imposed the nonjudicial punishment abused his discretionary authority, we agree with the recommendation of AFLSA/JAJM and adopt their rationale as the basis for our decision that the applicant has failed to sustain his burden of establishing that he has suffered either an error or an injustice.  Accordingly, we find no compelling basis to recommend granting the relief sought in this application.

___________________________________________________________________

THE BOARD DETERMINES THAT:

The applicant be notified that the evidence presented did not demonstrate the existence of material error or injustice; that the application was denied without a personal appearance; and that the application will only be reconsidered upon the submission of newly discovered relevant evidence not considered with this application.

___________________________________________________________________

The following members of the Board considered this application AFBCMR Docket Number 02-01949 in Executive Session on 6 February 2003, under the provisions of AFI 36-2603:


Mr. Thomas S. Markiewicz, Vice Chair


Ms. Rita S. Looney, Member


Mr. Mike Novel, Member

The following documentary evidence was considered:

    Exhibit A.  DD Form 149, dated 24 May 02, w/atchs. 

    Exhibit B.  Applicant's Master Personnel Records.

    Exhibit C.  Letter, AFLSA/JAJM, dated 29 Jul 02.

    Exhibit D.  Letter, SAF/MRBR, dated 9 Aug 92.

    Exhibit E.  Letter, Applicant, undated, w/atchs.

                                   THOMAS S. MARKIEWICZ

                                   Vice Chair
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