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Job Hunting and Post-Government Employment


Lt Col Kerry L. Muehlenbeck, September 2003

AUTHORITY:
18 USC 207-208; 5 CFR 2635 et. seq.; 41 USC 423; 37 USC 908; 10 USC 1149;  DoD 5500.7-R, The Joint Ethics Regulation, (30 Aug 93, C4, 6 Aug 98) Chapters 1, 5, 8, and 9; The Federal Acquisition Regulations (FAR) 3.104-6.

INTRODUCTION

Everyone’s government service will eventually come to an end—either through separation or retirement.  For most individuals, however, retirement (or separation) does not necessarily bring an end to their employment.  Thus, government employees facing this milestone typically have two questions:  “What can I do before I leave the government; and what can I do after I leave the government?”  These questions appear simple on their face, but often generate significant case-specific issues that must be addressed.  

Government employees who plan to leave government employment and return to the private sector need to know how federal ethics laws affect their actions—both while looking for a new job and after they have left the government.  This discussion is intended to give a broad overview of the most salient restrictions on individual activities during two different phases:  job hunting (pre-government departure) and post government employment.  For a more detailed discussion, visit the following AFMC legal office website: http://www.afmc-pub.wpafb.af.mil/HQ-AFMC/JA/lo/lojaf/ethics/updates/index.htm.  This site contains an absolute plethora of current ethics information in regard to job hunting and post government employment.  Remember, all of these sources are designed to summarize the basic rules.  Fact specific questions need to be addressed to a designated ethics counselor.  

As an important aside, DoD employees should know that communications to and from the ethics counselor regarding job hunting and post-government employment are not protected by the attorney-client privilege.  [5 CFR 2635.107(b); JER para 1-241, 9-500a].  

PHASE I:  LIMITATIONS ON JOB HUNTING

In general, military personnel are not prohibited from negotiating for future employment while still employed with the government. However, while these negotiations are ongoing, members must disqualify themselves from taking any action on matters that involve the targets of their employment negotiations.  The following rules limit a government employee’s ability to send resumes to companies or to discuss post-government employment prior to leaving the government.  What follows is not an exhaustive list of the limitations, but a discussion of the most topical:  

1. The Financial Interest Rule [18 USC 208(a); 5 CFR 2635.604; JER 8-200]:  In general, a government employee is banned from seeking employment with a company while he/she is “participating” personally and substantially in a government contract or other matter in which that company has a financial interest.  This rule applies to officers, enlisted, and civilians.  It is not limited to procurement officials; it applies to all personnel in any career field or occupation.  “Participating” includes the following acts with regard to a particular matter:  making decisions, giving advice to others, making recommendations to others, conducting evaluations, assigning work to others, giving approval/disapproval, or participating in an investigation.  Employees may not contact a company regarding employment until he/she stops participating in the matter or receives written approval of disqualification from all duties involving the company.  
2. The Employment-Contact Reporting Rule [41 USC 423(c); FAR 3.104-3(c)]:  If an employee is participating personally and substantially in a procurement and he/she contacts or is contacted by, a bidder or offeror in that procurement regarding possible employment, he/she must immediately report the contact in writing to his/her supervisor and to the designated agency ethics official.  Subsequent to the report, the employee must then either: (1) reject the possibility of employment or (2) disqualify himself/herself from further personal and substantial participation in the procurement.  This rule applies to officers, enlisted, and civilians, but only applies to contracts in excess of the simplified acquisition threshold, which is generally $100,000 [FAR 2.101]. 

3. Reimbursement of interviewing expenses [5 CFR 2635.204(e)(3)]:  Employees may accept reimbursement from prospective employers for meals, lodging, transportation, and other benefits in connection with bona fide employment discussions if:  (1) the employee does not have duties that affect the prospective employer, and (2) the benefits received are customarily provided by the prospective employer.  This rule applies to officers, enlisted, and civilians.

4. Ban on communicating inside information to a prospective employer[5 CFR 2635.703; JER 8-400b]:  Employees are prohibited from disclosing “non public information” to companies or other organizations with which they are seeking employment.  This rule applies to officers, enlisted, and civilians. 
5. Prohibition on the use of government resources [5 CFR 2635.704; JER 2-100, 2-301]:  Another area of concern is the temptation to use government resources in personal job searches.  The JER specifically prohibits the use of government property, time, and subordinates for other than official duties.  Potential violations include using the office computing resources to draft and print resumes, asking a secretary to type cover letters, or using the phone for long distance phone calls to prospective employers.  
PHASE II:  LIMITATIONS ON POST GOVERNMENT EMPLOYMENT

The primary post-government service restriction is found at 18 USC 207, as implemented by 5 CFR 2641 (JER Chapter 9).  While the statute contains six substantive prohibitions, three from this particular statue are discussed below.  The omitted rules apply mainly to “senior employees.”   

1. The lifetime representation ban [18 USC 207(a)(1)]:  Under this restriction, an employee is banned for life from attempting to influence the government regarding a government contract or other matter in which he/she participated in personally and substantially as a federal employee.  The purpose of this rule is to keep individuals from “switching sides” and representing a company on a particular matter in which they worked on while employed with the government.  This lifetime ban does not prevent an individual from giving testimony under oath, however, there are special rules for giving expert testimony.  This restriction applies only to officers and civilians.  Enlisted personnel are exempt.

2. The two (2) year representation ban [18 USC 207(a)(2)]:  Under this rule, an employee is banned for two years from attempting to influence the government regarding a government contract or other matter, in which the employee did not personally and substantially participate in, but that was under his/her official responsibility during the last year of government employ.   The rule disallows appearances before any officer or employee of any department, agency, court, or court-martial of the United States or the District of Columbia, but does not preclude appearances before the US Congress.  Like the lifetime representation ban, this restriction only applies to officers and civilians; enlisted personnel are exempted.  

3. The one (1) year ban on aiding/advising the “other side” in trade or tretyt negotiations [18 USC 207(b)]:  For one year after leaving government employment, an employee is prohibited from knowingly representing, aiding, or advising any other person (except the United States) concerning any ongoing trade or treaty negotiations in which, during their last year of government service, he/she participated personally and substantially.  This rule applies only to officers and civilians; enlisted personnel are exempt.  
4. The Rules Against Foreign Activity [37 USC 908; JER 9-701]:  This rule concerns three issues.  First, retired military members may not, without prior approval, work for a foreign government, or an educational or commercial institution owned/operated/controlled by a foreign government.  The penalty is withholding/reclaiming retired pay.  Second, serving in the armed forces of a foreign government will result in loss of retired pay as well.  Third, retired military members who voluntarily renounce their US citizenship will also lose their retired pay.   This rule applies to officers and enlisted personnel. 

KWIK-NOTE:   “Switching of sides” undermines confidence in governmental fairness and creates the impression that personal influence, gained by government affiliation is decisive; individuals must avoid any activity that would affect the public’s confidence in the integrity of the federal government, even if such activity were not an actual violation of the law.  

RELATED TOPICS:







SECTION

Ethics









7-3

Air National Guard Commander’s Legal Deskbook


