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AUTHORITY: 
10 U.S.C. 1054; ANGI 51-504, Legal Assistance Program (14 Dec 01); AFI 36-8002, 




Telecommuting Guidelines for Air Force Reservists and Their Supervisors (1 Jul 98); See also, 




AFMAN 36-8001, Reserve Personnel and Training Procedure (14 Mar 03); T-Jag Policy Letter, 




ARC-3, Use of Telecommuting (Distance Training) for IMA Training (15 Oct 02); and the former 




ANGI 36-5, Telecommuting Policy for the Air National Guard – revoked and under revision.

INTRODUCTION

Their military status notwithstanding, judge advocates, paralegals, and other members of the legal staff may find themselves named as defendants in actions brought in federal or state court.  Thus, they retain an interest in malpractice protection even outside their civilian practice arenas. 

PROTECTION
Title 10 of the United States Code, Section 1054, provides the exclusive remedy for damages for injury or loss of property caused by the negligent or wrongful act or omission of an attorney, paralegal, or other member of a legal staff in connection with providing legal services while they are acting within the scope of their duties or employment.  If sued, the legal staff member will be defended in any court by the Attorney General of the United States.  Certain states have also enacted laws providing for legal representation and indemnification against loss resulting from such malpractice law suits. 

REQUIREMENTS:

Two procedural requirements must be met for defense by the Attorney General.  First, all process received by the legal office defendant must be timely delivered to the Attorney General, among others, through that person’s supervisor or an official designee.  Second, the Attorney General must certify that the defendant “was acting in the scope of such person’s duties or employment at the time of the incident” in order to allow removal to the local federal district court and determination of the action as a tort claim.

The second of these requirements demands that the legal office member was in a Title 10 or Title 32 duty status at the time the legal assistance was rendered. There are no exceptions to this requirement. [Note that under  AFI 36-8002, Telecommuting Guidelines for Air Force Reservists and Their Supervisors, AFMAN 36-8001, Reserve Personnel and Training Procedure and T-Jag Policy Letter, ARC-3, Use of Telecommuting (Distance Training) for IMA Training, commanders may authorize Judge Advocates to provide legal services in a duty status away from the official duty location.]  Further, the legal services provided and at issue must have been within the scope of the legal staff member’s employment.  For example, wills and powers of attorney prepared by the JAG on behalf of a unit member who is preparing for mobilization are considered mission-related.  Indeed, their preparation is mentioned in both AFI 51-504 and ANGI 51-504.  

DUTY STATUS
The extent of legal assistance provided to unit members on civilian legal matters is discretionary with the commander.  JAG’s routinely render legal assistance during UTA and AT periods.  However, the risk of a possible absence of protection from malpractice looms when a unit member contacts a JAG for advice at the JAG's civilian law office or at home between duty periods.  The effect of any alleged negligent advice probably may not be evident until months or even years after the advice is given, and orders may not be prepared retroactively to cover the legal office member.  Since there will likely be no protection against malpractice in such situations, commanders are encouraged to prohibit unit members from seeking legal assistance from the legal staff between duty periods.  [Legal assistance is advice on personal, civil legal problems to eligible military personnel and beneficiaries and does not include advice to commanders or other unit members on any other legal concern where the Air Force or the National Guard remains the client].

KWIK‑NOTE: JAG’s and other legal office personnel must be in a duty status when providing legal assistance in order to be covered for malpractice.
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