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Deadly Force
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AUTHORITY: Applicable state law; AFI 31‑207, Arming and Use of Force by Air Force Personnel (1 Sep 99); DoDD 5210.56, Use of Deadly Force and the Carrying of Firearms by DoD Personnel in Law Enforcement and Security Duties (1 Nov 01;C1, 24 Jan 02)
INTRODUCTION
Deadly force is normally defined as that use of force that is reasonably calculated or likely to cause death or serious bodily injury to another. Any use of a weapon is usually viewed as the use of deadly force. 

The use of deadly force by members of the Air National Guard is a matter of great significance and potential liability. It is a topic for which the Commander should request a researched briefing by the unit’s Judge Advocate well in advance of any potential hostility. The most opportune time to request preparation of this briefing is now.

This topic will provide a brief and general overview only, and should not be relied upon without consultation with your Judge Advocate. The law governing the use of deadly force varies so much from state to state that definitive advice cannot be provided in an article such as this. Ultimately, the substantive law of your state will govern and will be used to determine whether the acts of your ANG members were within the law or outside it. This is so regardless of whether your members are ordered to duty under Title 32 orders and funding, or are in a state active duty status. The Air Force’s guidance and position on the use of deadly force is found at AFI 31‑207, paras 1.4 and 1.5. It should be given great weight in your planning, but must be regarded as secondary to any state law which is more restrictive.

Do not assume that tactics or weapons intended for use against a wartime enemy force will be deemed appropriate in a domestic situation.

WHEN DEADLY FORCE MAY BE USED

Generally
Laws of the various states, while they vary widely, generally revolve around the principle that only the minimum force necessary under the circumstances should be used, i.e., that the force used must be “objectively reasonable.” A general statement as to when deadly force may be used is: 

1. 
When necessary to protect oneself or others from the loss of life or serious bodily harm; and

2. 
In certain circumstances, the protection of property involved in national defense.

However these principles are general only, and the specifics of state law must be referenced. This law may sometimes be found in state statutes and sometimes in court decisions within the state.

By the ANG
As a general principle, the official and legal status of the person employing deadly force will be crucial in determining whether the use of deadly force was proper or prohibited. In most states, the status of the person using the deadly force, and the facts and circumstances confronting that person, will determine the lawfulness or unlawfulness of the acts. The following are four likely possibilities for ANG involvement in the use of deadly force: 

1. 
In the rare case of a declaration of martial law by a Governor or the President, the use of deadly force would be most liberally condoned. Martial law powers generally exceed common police powers; 

2. 
If your state confers police or “peace officer” powers on members of the National Guard under certain circumstances and types of orders, then the rules governing the use of deadly force by peace officers in your state would likely apply; 

3. 
At the most restrictive end, your ANG personnel could be held to have a status to use deadly force no higher than that of a common citizen; and

4. 
The status of, and use of deadly force by Air Base Security Guards (state employees) is the subject of another topic in this Deskbook entitled “AIR BASE SECURITY GUARDS.”

Your state law should be carefully examined as to the statutory or regulatory circumstances under which the Governor or the Adjutant General can employ the National Guard. Unauthorized use of the National Guard might later be found to divest the members of any higher legal status to use deadly force, and subject them and their superiors to liability.

GUIDANCE FOR PROPER USE OF DEADLY FORCE

Issues that will arise after the fact in an attempt to establish the wrongfulness of deadly force will include the following (and consequently this list can be used in advance as a checklist of obvious things to do correctly):

1. 
Were the ANG members authorized to use the weapons employed in accordance with applicable state and federal training requirements? 

2. 
Were the ANG members properly briefed on their status, their authority, and on the “rules of engagement” with respect to the use of deadly force prior to undertaking their mission?

3.
Did the ANG members follow these rules in carrying out their orders?

4. 
Was command, control, and supervision of the ANG members by those in authority adequate, both in planning and in execution?

5. 
Were the weapons and equipment issued to ANG members for the mission appropriate in light of the perceived threat?

6. 
Were the ANG members adequately trained in both the use and the destructive capability of the weapons they were issued?

7. 
Was there an adequate timing sequence developed and briefed as to the employment of firearms (i.e., issuance of ammunition, loading of ammunition, assuming a ready position with the weapon, chambering of rounds, and firing)?

8. 
Did the briefing or any subsequent orders include confusing instructions (i.e., “shoot to wound”, “fire over their heads”)?

ANG members who are likely to be employed for riot control and similar duty should be thoroughly trained in proper responses and general principles of engagement. This should be done as advance training without regard to a particular future event. Then, already trained, they should be carefully briefed and “rehearsed” on the particular rules of engagement and the likely scenario which now faces them. Untrained or questionable members should not be deployed. Your Judge Advocate should be involved in planning and coordinating these efforts.

CONCLUSION
The Related Topics below include areas in which deadly force issues may arise. You should supplement this topic with applicable state law and regulations.

KWIK‑NOTE: The improper use of deadly force can expose ANG Commanders and the State and federal government to major liabilities and possible criminal sanctions.
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