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Release of Reports of Investigation in Discrimination Complaints to Management Officials


Updated by Lt Col Dennis J. Veara, September 2002

AUTHORITY:  NGR (AR) 690-600/NGR (AF) 40‑1614, National Guard Civilian Discrimination Complaint System (15 Mar 93) Vols. I and II; ANGR 30‑2, Social Actions NGB Program (1 Sep 87); DoDD 5400.7, DoD Freedom of Information Act (FOIA) Program (29 Sep 97, C1, 17 Jun 02); DoDI 5400.10, OSD Implementation of DoD Freedom of Information Act (FOIA), Program (24 Jan 91); DoD 5400.7-R DoD Freedom of Information Act (FOIA) Program (4 Sep 98); DoD 5400.7-R/Air Force Supplement, DoD Freedom of Information Act (24 Jun 02); ANGI 36-3, National Guard Military Discrimination Complaint System (30 Mar 01).

INTRODUCTION

This topic applies to both technician and military member discrimination complaints.

Reports of investigation (ROI) are considered agency records.  They are governed by a complex set of legal and regulatory criteria. Prime among them are the Privacy Act (PA) and the Freedom of Information Act (FOIA). These laws limit the release of reports of investigation.

RESTRICTIONS ON RELEASE
Because of the restrictions on releasing reports of investigation, few individuals are entitled to see the unsanitized version of them.  Individual complainants and their representatives can see them.  National Guard officials who, as a part of their assigned duties, are directly involved in processing discrimination complaints or making decisions on them can also see them.  The reports cannot be released to other management officials.  This includes those who are identified as alleged discriminating officials or responding management officials.  This applies whether or not disciplinary action is taken against an alleged offender.  The principle governing the release of reports of investigation is that the individuals must have a need for the information to perform their duties.

Reports of investigation can be requested by anyone under the FOIA.  An ROI request by individuals not directly involved in the investigation as described above (e.g., the alleged discriminating official) is treated as a FOIA request.  FOIA requests for reports of investigation should immediately be referred to NGB‑AD.  NGB-AD will request a copy of the report from NGB-EO which, in turn, requests a copy of the report from the state. NGB-AD will determine what parts of the report can be released.  When a request for a report is made, the report will be released after the case is no longer under investigation, but only after all protected information is removed.  Information in reports of investigations that will normally not be released includes names and identities of witnesses; names of individuals listed in the file; home addresses; social security numbers, investigator's findings, discussions, and recommendations; and certain information about the complainant. 

These limitations upon the release of reports of investigation must be followed STRICTLY.  The wrongful disclosure of protected Privacy Act information could subject the National Guard to a lawsuit for damages and it could result in a criminal prosecution of the offending official.

For further information on this subject, contact your Staff Judge Advocate.

KWIK‑NOTE:  Reports of Investigation may only be released to certain officials with the need to know based upon their assigned duties.
RELATED TOPICS:







SECTION

Discrimination Complaints – Military





9-3

Discrimination Complaints – Technician





9-4

Privacy Act








14-12

Freedom of Information Act






14-11

Air National Guard Commander’s Legal Deskbook


