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Sexual Harassment
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AUTHORITY: 
ANGI 36-3, National Guard Military Discrimination Complaint System (30 Mar 01); DoDD 1350.2, Department of Defense Military Equal Opportunity (MEO) Program (18 Aug 95, C1, 7 May 97); AFI 36-2706, Military Equal Opportunity and Treatment Program (1 Dec 96)(for reference only); AFI 36-704, Discipline and Adverse Actions (22 Jul 94)(for reference only); Title VII of the Civil Rights Act, 42 U.S.C. 2000e‑16; applicable state law.

INTRODUCTION

Sexual harassment, a form of illegal sex discrimination, is a very real problem in both the private and public sector workplaces.

The Air National Guard, United States Air Force, federal Equal Employment Opportunity Commission (EEOC), courts and several of the states prohibit, regulate, adjudicate and punish acts constituting sexual harassment.  Employers (Commanders), employees, and governmental agencies and departments can be found legally liable for acts of sexual harassment in the workplace.  Just as with other forms of illegal discrimination, an employee (male or female) claiming to be the victim of sexual harassment may file a complaint.  Complaints must be investigated.  Whether or not the complaint is later sustained or unfounded, a lot of money and valuable time is spent investigating or defending these complaints.  SEXUAL HARASSMENT WILL NOT BE TOLERATED IN ANY FORM, and is a serious legal matter.

The first step in eliminating sexual harassment is to be aware that it exists and to understand what it is and when and how it may occur.  The purposes of this topic are to help you with this awareness and understanding, suggest how this conduct may be avoided, and provide guidance for handling a sexual harassment complaint.

STATUTORY BASIS
Title VII of the Civil Rights Act of 1964, 42 U.S.C. 2000e‑16 (made applicable to federal civilian employees in 1972) directly prohibits sex discrimination.  As interpreted by the EEOC and the courts, that prohibition also includes sexual harassment.  That interpretation by the EEOC has resulted in its issuance of guidelines on sexual harassment for the public and private sectors.  Guidelines are the agency's official interpretation of the law and are often used by courts to determine the scope of employer's and employee's rights and responsibilities under the law. Although Title VII has never legally been made applicable to members of the Armed Services, the Air National Guard and the Air Force have adopted its policies.

DEFINITION OF SEXUAL HARASSMENT
Sexual harassment can be words, actions or both.  It includes obvious things, like an invitation to have sex, or unwanted touching, but can also include more subtle things like repeated comments about a person's physical appearance, constantly brushing up against someone, or displaying sexually explicit pictures or publications that make an employee's working atmosphere uncomfortable.

EEOC GUIDELINES
The EEOC Guidelines (29 C.F.R. 1604.11) define sexual harassment as UNWELCOME sexual advances, requests for sexual favors, and other verbal or physical conduct of a sexual nature, when combined with any of the following three sets of facts:

1. 
Submission to such conduct is made either explicitly or implicitly a term or condition of employment.  For example, if male or female employees are asked for sexual favors, refuse, and are subsequently subject to adverse performance evaluations, they may perceive themselves to be a victims of sexual harassment; or

2. 
Submission to, or the rejection of such conduct is used as a basis for any employment decision affecting this person.  This situation might exist where, for example, men or women are told that they will get a certain position in exchange for sexual favors, but will not if they refuse; or

3.
Such conduct has the purpose or effect of unreasonably interfering with an individual's work performance, or creating an intimidating, hostile or offensive environment.  An example of this situation would be presented where a female's male co‑workers were constantly referring to her figure, touching her, giving her catcalls, or making repeated derogatory comments regarding the ability of women to perform certain work.

The key word in the EEOC’s definition of sexual harassment is "UNWELCOME."  Harmless teasing and flirting is not sexual harassment, so long as the recipient (or perhaps others) does not find it offensive.  Consensual sexual activity between two people is also not sexual harassment, unless it influences employment decisions, or otherwise has a bad effect on the workplace.  A word of caution, however:  many sexual harassment cases arise out of situations where a "good" relationship goes sour.

AIR NATIONAL GUARD AND AIR FORCE POLICY
The Air National Guard's and Air Force's definition of sexual harassment in ANGR 30‑2 is MORE STRICT than that of the EEOC.  That means that an act that might not be construed as sexual harassment under the EEOC guidelines may be construed as sexual harassment under ANGR 30‑2.  Paragraph 6‑4 of ANGR 30‑2 uses the same definition of sexual harassment as the EEOC guidelines EXCEPT for the DELETION of the words UNWELCOME and UNREASONABLY.  This means that sexual harassment may arguably be demonstrated in the military regardless of whether the sexual overtures were welcome or unwelcome; and the interference with the victim’s work performance (in cases of hostile environment sexual harassment) does not always have to be unreasonable.

JUDICIAL FRAMEWORK

Sexual harassment occurs when an employee suffers a tangible employment action because of his or her refusal to submit to a supervisor’s sexual demands.  Additionally, the courts recognize a cause of action for “hostile environment” sexual harassment that occurs when a person is subjected to objectionable conduct – by supervisors or co-workers, or both – because of his or her sex.  The harassment must be sufficiently severe or pervasive to alter the conditions of the victim’s employment, thus creating an abusive working environment.  Typical acts that may contribute to a sexually hostile environment include:

(1) 
Constant flirting;

(2) 
Physical touching;

(3) 
Posting of sexually oriented posters or pictures; or

(4) 
Remarks of a sexual nature.

Although most of the cases deal with women who claim to have been sexually harassed by men, the victim of sexual harassment does not have to be a woman.  A man may also be the victim of sexual harassment by female supervisors, co‑workers, or others; and the Supreme Court has recently held that same-sex harassment is actionable.  Individuals indirectly affected by improper conduct can also claim sexual harassment.

AIR NATIONAL GUARD AND STATE LIABILITY

Besides the obvious fact that we should identify sexual harassment as soon as possible so that it may be stopped and the offender identified and disciplined, there is the additional concern that the Air National Guard and the State may be held liable for the misconduct of the offender in a discrimination action brought by a civilian employee or technician victim.  AGR and drill status members are not entitled to bring a lawsuit seeking compensatory damages for sexual harassment by a supervisor or co-worker.  In most judicial circuits, whether a technician-status employee is able to maintain such a lawsuit depends upon whether the employee is challenging a discrete personnel action.  If so, many courts will refuse to entertain the lawsuit in deference to military decision-making. 

Where the employee is entitled to maintain a lawsuit, the Air National Guard and the State will generally be held strictly liable for sexual harassment engaged in by individuals with supervisory authority over the employee, if the harassment results in a tangible job action against the employee.  Strict liability means there is liability whether or not a higher level supervisor knew about it.  Where no tangible job action has been taken, the Air National Guard and the State may avoid liability in cases of supervisory harassment if able to prove that: (1) the ANG exercised reasonable care to prevent and promptly correct sexually harassing behavior; and (2) the employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the ANG or to avoid harm otherwise.  In hostile environment cases involving only co-workers, the Air National Guard and the State may be held liable if a supervisor or management employee either knew, or should have known of the conduct, and failed to take IMMEDIATE and appropriate corrective action.

1. 
Mere reiteration of an anti‑harassment policy with the supervisor directing subordinates to knock it off will probably not be enough to avoid liability.

2. 
Each complaint must be investigated and acted upon promptly with appropriate action taken against offenders.

Even though agreed‑upon sexual conduct is not "sexual harassment," it can affect morale and cause other problems in the workplace.  It is impossible and undesirable to attempt to prohibit all personal contact between personnel; however, Commanders and supervisors should be alert to the work environment and to potential problems which may arise from specific relationships, and should be prepared to take prompt and appropriate action should the situation require it.

INVESTIGATION OR INQUIRY

A Commander can never afford to take complaints or even idle gossip lightly. If any evidence of possible harassment presents itself, or a person claiming to be a victim of sexual harassment makes a COMPLAINT, the Commander should INVESTIGATE OR INQUIRE into that situation IMMEDIATELY.

Before commencing the investigation or inquiry, consult with the Equal Employment Opportunity officials in matters concerning technician or civilian personnel; and the Military Equal Opportunity officials in matters concerning military personnel.

As a matter of command policy, you should require a written complaint if the alleged victim is capable of making one.  To help prepare it, offer the victim the assistance of the Military Equal Opportunity office or Chaplain and base Equal Employment Opportunity officials.

If the alleged victim initially gives an oral report of sexual harassment, but although capable, does not wish to put it in writing, even with assistance, or does not wish to press the matter beyond the oral report stage, the Commander should again explain the written complaint policy.  If the victim still refuses to prepare a written complaint, the Commander should prepare a statement for the victim to sign to the effect that the victim has on this date made an oral complaint of a described act of sexual harassment against a named individual allegedly committed at a stated time, date and place but has voluntarily decided not to put the complaint in writing even with the assistance of another individual.  This statement should also include that the Commander, as a matter of policy, cannot proceed on an oral complaint; and, if applicable, that the victim, for a specific reason, besides the written complaint requirement, has voluntarily decided not to continue with the complaint beyond the oral report stage. The Commander and a witness to the victim’s signature should also sign this statement.  It need not be notarized. A copy may be given to the victim.  Commanders should retain these statements in their personal files for their protection if the victim later claims that no action was taken on the complaint.

The purposes of the investigation or inquiry into an alleged instance of sexual harassment are to determine whether or not and to what extent harassment occurred, to take appropriate action against the offender, and to take remedial steps to eliminate its recurrence. 

The Commander should appoint an investigating or inquiry officer (IO) who should first consult with the Staff Judge Advocate before beginning the investigation or inquiry.  Investigations or Inquiries in this area should only be conducted after the IO reads the guidance in the topics in this Deskbook entitled, DISCRIMINATION COMPLAINTS ‑ MILITARY, DISCRIMINATION COMPLAINTS ‑ TECHNICIAN, and INVESTIGATIONS AND INQUIRIES.

As a guide to investigating or inquiry officers, to establish a case of sexual harassment, workers must show that they were subjected to unwelcome comments or acts of a sexual nature that were severe or pervasive enough to alter the conditions of their employment and create an abusive work environment.  Since the protections do not extend to conduct of a sexual nature that would normally not be considered harassing, the conduct must be objectively offensive under a reasonable person standard (eliminating claims of overly sensitive plaintiffs) and must be subjectively perceived to be abusive. This standard was held to be the law in Harris v. Forklift Systems, 510 U.S. 17;  114 S.Ct. 367 (1993) and in Faragher v. City of Boca Raton, 524 U.S. 775, 787; 141 L.Ed 2d 662; 118 S.Ct. 2275 (1998).  At the time of conducting an investigation or inquiry, be sure to check with your Staff Judge Advocate as to any further developments of this standard in your jurisdiction.

All investigations and inquiries into sexual harassment should be closely coordinated from start to finish among the Commander, the Military Equal Opportunity office and the Staff Judge Advocate.

The Commander MUST advise the complainant of the results of the investigation or inquiry.  The complainant has the right to proceed with the sexual harassment complaint through channels, regardless of the findings of the unit Commander's investigation or inquiry and the Commander's intended action against the offender(s).  While the Commander need not, and indeed should not seek the permission of the complainant before taking action against an offender, if the complainant is satisfied with the Commander's intended action against the offender, for all practical purposes, once the Commander takes that action, the complainant usually will not take the complaint further.

DISCIPLINARY ACTION
If the Commander is satisfied, after investigation or inquiry and consultation with appropriate staff officers, that sexual harassment has occurred, various forms of disciplinary action may be meted out depending on whether the offender was in a civilian or military status at the time of the harassment.

AGAINST CIVILIAN OFFENDERS
1. 
Sexually harassing a subordinate or co‑worker is an act of illegal discrimination and a prohibited personnel practice under 5 U.S.C. 2302.

2. 
See AFI 36-704 for suggested penalties.

3. 
Penalties may range from reprimand to removal depending on the seriousness of the offense.

AGAINST MILITARY OFFENDERS
1. 
Administrative action ranging from counseling to separation. 

2. 
Nonjudicial punishment or court‑martial depending on the severity of the offense.

PREVENTIVE MEASURES
Whether or not harassment issues have surfaced at a base, as a preventive measure, a Commander might conduct a Climate Assessment or survey of how conditions are at the base.  The Assessment can be as broad in scope as the Commander wants to make it.  The results of this Assessment will help the Commander identify problem areas that need addressing, prevent low morale, and adopt solutions.  The Military Equal Opportunity officer, with input from the Staff Judge Advocate, should oversee the Assessment for the Commander.

This Climate Assessment can be a part of the Commander’s aggressive policy against sexual harassment and discrimination.

CONCLUSION

Half the battle in ridding the work place of sexual harassment is being aware of it.  Should it occur, you can then take immediate action to correct it and to prevent future instances from arising.  Make your unit aware of your STRONG POLICY AGAINST SEXUAL HARASSMENT, what you and the law consider sexual harassment to be  and that it will not be tolerated.  If you set the tone, and enforce it, your problems in this area should be minimized.

This information is meant to aid the Commander in recognizing when, how and why sexual harassment is illegal. By taking the few simple actions suggested, sexual harassment, and the potential for its occurrence, can be greatly reduced.  Prevention of sexual harassment contributes to a comfortable, dignified and professional environment in which to work and best accomplish the mission.

Words of caution:  Sexual harassment is, by definition, an issue arising out of interpersonal relationships, and can therefore involve many different kinds of factors, including difficult problems of emotion.  A Commander will undoubtedly encounter many circumstances not specifically covered by this text, since it is impossible to project every possible situation.  Always be alert to potential problems.  Initiate immediate action to confront inappropriate behavior where and when it occurs.  If you are uncertain about a situation, be sure to discuss it with your equal opportunity or Military Equal Opportunity officials and the Staff Judge Advocate.  

The goal of command is to have a professional working atmosphere that will promote efficiency and the successful accomplishment of the mission.  That goal can best be achieved by using common sense, following the few simple guidelines in this topic, and striving to make sure that all personnel are treated in a fair and dignified fashion.

KWIK‑NOTE:  Ensure that all unit members understand the law and command policy that prohibits sexual harassment and the disciplinary and adverse administrative actions that can or will result from prohibited personnel practices and inappropriate behavior.
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