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Discrimination Complaints - Technician


Updated by Lt Col Dennis J. Veara, September 2002

AUTHORITY:  Title VII of the Civil Rights Act of 1964; 42 U.S.C. 2000e‑16; 29 U.S.C. 633a and 791; NGR (AR) 690-600/NGR (AF) 40-1614, National Guard Civilian Discrimination Complaint System (15 Mar 93), Vols. I and II.

INTRODUCTION
It is National Guard policy to provide equal employment opportunity for National Guard technicians and applicants for technician employment.  This means that all employees and applicants for employment must be treated fairly, equitably and in a non‑discriminatory manner.  All managers and supervisors must act promptly to prevent or correct situations that may cause legitimate complaints of discrimination.

Allegations of discrimination by federal technicians may be pursued through NGR (AF) 40-1614 or raised under negotiated grievance procedures of the applicable collective bargaining agreement. In some instances, discrimination allegations may also be raised under negotiated grievance procedures or under appellate provisions of the Merit Systems Protection Board rather than under NGR (AF) 40-1614.  Volume II of that regulation states under what circumstances these other procedures are available and how an individual chooses the procedure.

LAWS PROHIBITING DISCRIMINATION
Title VII of the Civil Rights Act of 1964 (42 U.S.C. 2000(a), et seq.), as amended and made applicable to federal civilian employees through the Equal Employment Opportunity Act of 1972, 42 U.S.C. 2000e‑16, forbids employment discrimination on the basis of race, color, religion, national origin and sex.

The Rehabilitation Act of 1973, 29 U.S.C. 791 et seq., prohibits discrimination by the federal government in hiring, promotion and other employment of handicapped individuals.  The Act requires federal agencies to make reasonable accommodations in employment practices unless it would impose an undue hardship on the agency’s programs; however, this law does not apply to military members.

The Age Discrimination in Employment Act Amendments of 1978, 29 U.S.C. 633a, holds that all personnel actions affecting applicants or employees who are at least 40 years of age will be made free from discrimination based on age; however, this law does not apply to military members.

Enforcement authority for the federal government’s program rests with the Equal Employment Opportunity Commission (EEOC).  The EEOCs administrative regulations for complaint processing may be found at 29 C.F.R. Part 1614, Section 1614.103 et seq.  Air National Guard procedures are contained in NGR (AF) 40‑1614.  Administrative regulations mandate that the complainant exhaust administrative complaint procedures with the Agency (Air National Guard) before filing suit in a United States District Court.

Complaints may either be individual (the most common form) or class, i.e., one that alleges that an Air National Guard personnel policy or practice discriminates against a class of employees. 

AVAILABLE REMEDIES FOR DISCRIMINATION
1. 
Back pay.

a. 
Limited to a period of 2 years preceding the filing of the administrative complaint.

b. 
Complainants have a duty to mitigate their damages.

2. 
Front Pay.

a. 
The practice of ordering the continuation of back pay awards from judgment until the complainant receives the promotion or job that has been illegally denied.

b. 
It is an alternative to bumping (switching one person’s job with another).

3. 
Retroactive personnel actions.

4. 
Expungement or correction of records.

5. 
Injunctive Relief.

a. 
An order prohibiting use of an employment policy or practice which violates Title VII.

b. 
An order directing reinstatement or promotion with seniority.  

c. 
Judicially imposed affirmative action quotas and goals for hiring, promotions, etc.

6. 
Attorney Fees.

a. 
Available in the administrative process after filing a formal complaint (except for age cases), and in certain instances during the pre-complaint process-see C.F.R. Part 1614.501(e)(iv)

b. 
Available for services throughout the judicial process as long as the hours are reasonably expended and multiplied by a reasonable hourly rate. 

7. 
Costs: court reporter fees, printing fees, photocopying, expert witness fees. See 28 U.S.C. 1920.

Note: Pursuant to NGR 40‑1614, paragraph 7-5d, any informal settlement of a technician discrimination complaint which includes an award of back pay or attorneys fees must be sent to NGB for approval before formal offer of the award and execution of the settlement, since once the settlement proposal has been offered and executed, its terms are binding on the parties.

8. 
Remedies recently made available:

a. 
Compensatory damages (pain and suffering); and

b. 
Punitive damages; or

9. 
Remedies not available:


a. 
Directives ordering disciplinary action against or apologies from the offender.

The most common reasons for individual complaints in the Air National Guard are:

1. 
Disciplinary actions;

2. 
Non‑selection for employment or promotion;

3. 
Employee appraisal;

4. 
Sexual harassment; 

5. 
Non‑selection for training or an award; and

6. 
Reprisal for filing a previous EEO complaint.

INDIVIDUAL COMPLAINT PROCESS
Technicians or applicants for technician employment who believe they have been discriminated against because of race, color, religion, gender (including sexual harassment), national origin, age or physical or mental handicap, or reprisal, in an employment matter subject to the control of the National Guard, may file an individual discrimination complaint.  An organization or a representative designated in writing by the employee can also file a complaint.

To make a discrimination complaint, the complainant must first make an informal complaint to an EEO Counselor or a State Equal Employment Manager (SEEM).  The complainant must make the complaint within 45 days of the date that the complainant knew or reasonably should have known of the alleged offense.

Whenever possible, complaints should be resolved before reaching the formal stage.  However, informal resolution of a complaint can be pursued at any stage of the complaint processing.  A settlement and/or withdrawal of the formal complaint can occur at any time.  A Commander should consult with the SJA prior to any settlement however.

The EEO Counselor offers Alternative Dispute Resolution (ADR). If ADR is chosen the process of EEO counseling is halted and ADR is attempted. If ADR is not chosen or fails the EEO counselor conducts an inquiry of the informal complaint, defines the issues, interviews witnesses, attempts resolutions between the parties and prepares a report.   Counseling must be completed in 30 days, unless the complainant agrees to an extension.  An EEO Counselor advises complainants and management officials and is NOT a “representative” of the complainant.  The Counselor interviews the complainant after the inquiry of the informal complaint is complete.  If the complainant is not satisfied with the representative’s proposed resolution, the complainant may file a formal complaint.  Any formal complaint must be in writing and must be filed within 15 days after the formal interview.  The formal complaint should be filed with the SEEM but can be also filed with the Adjutant General, and the Federal Women’s Program Manager.  The Adjutant General, or designee, then has five calendar days to accept or dismiss the complaint on procedural grounds.  NGB‑EO reviews acceptances/dismissals.  It reserves the right to overturn the Adjutant General’s decision to dismiss a formal complaint.  Accepted complaints must be investigated within 180 days after the complaint is filed; and a copy of the Report of Investigation must be provided to the complainant.

An EEO Counselor Must by Contacted Before a Formal Complaint is Filed Under This Regulation 

After the Adjutant General accepts the formal complaint, the Adjutant General requests an investigator from NGB to review and investigate the complaint.  After the investigation is complete, the investigator prepares a report that analyzes the evidence in light of applicable law.  The report is sent to NGB.

NGB then sends the report back to the Adjutant General and to the complainant.  The Adjutant General establishes an appointment to meet and discuss the report.  The purpose of the meeting is to attempt to settle the matter.  Within 15 days of the date the Adjutant General gets the report, the complaint must be resolved or the Adjutant General, or designee, must issue a proposed disposition of the complaint to NGB-EO.

After the proposed disposition is issued, the complainant can ask for an immediate final decision by NGB or a hearing before an Equal Employment Opportunity Commission (EEOC) administrative law judge (ALJ).  After the hearing, the judge sends the decision to NGB‑EO.  NGB-EO adopts the decision or appeals to EEOC.  The complainant can then appeal the judge’s decision to the EEOC or file a civil action in federal court.

There are many time limits that must be met by the complainant and the National Guard in processing an EEO complaint.  Close attention is required to ensure that none of them are missed.

Supervisors, managers, Commanders, etc., may be required to provide statements and/or testimony several times during this process:  

1.  
To the counselor during the informal proceedings;

2.  
To the NGB Investigator after a formal complaint is filed;

3. 
Before the EEOC ALJ at a formal hearing; and/or

4. 
Before a U.S. District Court.

Once a formal complaint has been filed, NEVER attempt to negotiate a settlement or otherwise dispose of the matter without first checking with the SPMO, SJA and Chief EEO Counselor/SEEM.

CLASS ACTION COMPLAINTS
A class action provides a means by which one or more persons may sue or be sued as representatives of the class without needing to join every member of the class.  These complaints are used when a group of persons have the same concerns.

Whereas most individual complaints involve disparate treatment, i.e., the employer simply treats some people less favorably than others because of one of the protected bases (race, color, religion, sex, age, handicap, or national origin), most class action EEO complaints involve allegations of disparate impact.

A disparate impact case is one in which discrimination is alleged to have resulted by operation of the system.  Complainants allege that a facially neutral test or employment criterion disproportionately disqualifies a protected class from employment promotion, or some other employment benefit, and is not justified by a business necessity.

The state must designate one counselor to handle class complaints in this area.

Because these cases are often a direct attack on the validity of core Air National Guard civilian personnel programs, i.e., hiring, promotions, awards, discipline, appraisals, training, etc., they potentially may impact the Air National Guard as a whole. 

When an informal class action complaint is filed:

1. 
Immediately notify NGB‑HR through your Adjutant General telephonically and fax a copy of the complaint;

2.
 Freeze all civilian personnel records of any type ‑ DO NOT DISPOSE OF ANY RECORD;

3. 
Insist that informal complaint processing be handled ONLY by an EEO Counselor.  If you don’t have one locally, seek TDY assistance from NGB;

4. 
Informal counseling should focus only on individual allegations and personal concerns of the class complainant(s);

5. 
Ensure that NO statistical studies or analyses are accomplished at this stage without prior approval of NGB;

6. 
Prior to the final interview, the EEO Counselor must coordinate a draft final report with NGB prior to release to the class agent(s); and 

7. 
UNDER NO CIRCUMSTANCES should the Installation IG or Installation Commander conduct an independent investigation into the complaint.

Procedures

1. 
The initial contact with the EEO Counselor must be made by the class representative (within 45 days of the alleged discriminatory act).

2. 
Informal complaint processing and final interview occur within 30 days of the initial contact.

3. 
The formal complaint is filed within 15 days of Notice of the Final Interview.

4. 
Complaint, counselor’s report and NGB‑JA brief on acceptance or rejection must be forwarded to the EEOC within 10 days of the complaint being filed.

5. 
The EEOC Administrative Law Judge (ALJ) issues a recommended decision on acceptance or cancels the complaint to NGB-EO.

6. 
NGB has 30 days to reject, accept or modify the ALJ’s recommended decision.  Failure to act makes the ALJ’s recommendation a final decision.

7. 
NGB issues a decision whether to accept or reject the complaint.  The class may appeal to the EEOC Office of Federal Operations (OFO).

8. 
If the complaint is accepted and the class is certified, then the process proceeds to:

a. 
Notification to the class;

b. 
Discovery;

c. 
Trial on the merits; and

d. 
Recommended decisions by the ALJ.

9. 
NGB has 30 days from the day of receipt to issue a final decision accepting, rejecting or modifying the findings and recommendations of the ALJ.

10. 
The class may appeal the NGB decision to EEOC/OFO or file suit in U.S. District Court.  If a suit is filed, there is a trial which proceeds without reference to the administrative findings. 

CONCLUSION
Because of the complicated and multi‑level processes for technician discrimination complaints, Commanders should involve their Staff Judge Advocates and full‑time State Judge Advocates as early as possible upon receipt of a complaint. 
KWIK‑NOTE:  Always try to resolve technician discrimination complaints at the lowest possible level.
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