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Legal Assistance to Unit Members and the Role of the Judge Advocate to the Commander 


Updated by 2nd Lt Karunesh Khanna, October 2003

AUTHORITY: AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs (1 May 96); ANGI 51-504, Air National Guard Legal Assistance Program (14 Dec 01); AFPD 51-5, Military Legal Affairs (27 Sep 93); Title 10 U.S.C Sections 1044 and 1054 

Members of National Guard units have certain entitlements to legal assistance. The Commander is responsible for informing members of the scope of these legal services within the unit. Members need to know their legal rights and obligations under selected federal and state statutes and regulations. This is particularly important in the event of a call to Federal active service since this change in status can have a dramatic impact on the lives of the members of the unit. 

The method of communicating the existence of the program is up to the Commander. Articles in unit newsletters, e-mails, briefings at a Commander's Call or a staff meeting are appropriate forums to discuss the rights and responsibilities of members of the National Guard. Since statutes and implementing regulations are constantly changing, effectively communicating these changes can have an immediate impact on morale of the unit. 

AFI 51-504 states that "mission-related" legal assistance for Title 32 status reservists and Guard personnel is restricted to wills and powers of attorney. Dependents are not authorized any legal assistance until the Title 32 member is put into a Title 10 status.  ANGI 51-504 states that Title 32 status reservists and Guard personnel are entitled to Pre-Mobilization Legal Assistance and Post-Mobilization Legal Assistance only when performing inactive duty for training or full time National Guard duty.  Furthermore, ANGI 51-504 extends the parameters of legal assistance to include wills, powers of attorney, living wills (directives of physicians), notary services, dependant care plans, casualty affairs (death incident to the performance of military duty), employment problems arising from the performance of military duty and subject to the Uniformed Services Employment and Reemployment Rights Act or a similar state statute, landlord-tenant problems specifically related to deployment, tax problems specifically related to deployment, matters arising from the performance of military duty and subject to the Soldiers’ and Sailors’ Civil Relief Act (SSCRA) or a similar state statute.  

ANG Legal Offices are authorized to provide other categories of mission-related Pre-Mobilization and Post-Mobilization, as approved by the State Headquarters Staff Judge Advocate, the Wing Commander, or other appropriate commander, and the unit SJA.  However, ANGI 51-504 restricts Judge Advocates from entering into attorney-client relationships on issues involving personal commercial enterprises, unless related to the SSCRA or similar state law; criminal matters under the Uniform Code of Military Justice, the local state military code, or any other Federal or State criminal law; standards of conduct issues; law of armed conflict issues; official matters in which the Air Force or ANG has an interest or is involved in the final resolution; legal issues raised on behalf of another individual, even if that other individual is eligible for Pre-Mobilization or Post-Mobilization; and representation of the client in a court or administrative proceeding.  For legal assistance that exceeds the scope of ANGI 51-504, the Judge Advocate may refer the member to qualified civilian counsel, or if available in the local area, to a bar referral service.

The Air Force must remain the SJA's primary client.  Non-mission-related advice on contracts, leases, estate matters, marital matters, residency issues and tax matters can consume vital legal assets.  Such areas of legal assistance must be provided only as resources and expertise permit.  The Commander may determine the unit is better served if these matters are referred to local civilian counsel through the use of a Lawyer Referral Service of the local Bar Association.  Using the local Lawyer Referral Service, rather than referring a member to a particular attorney, avoids the appearance of impropriety in the Air National Guard favoring one civilian attorney over another. 

ADVICE ON CIVIL PROBLEMS 

As a result of the consultation, an attorney-client relationship is formed. This means that the communications between the attorney and the member are confidential. 

The extent of the legal advice that is provided is left to the professional discretion of the Judge Advocate providing the assistance. However, Judge Advocates may not appear in a civilian court or have their name appear on documents submitted to a civilian court as a result of the Judge Advocate advising a unit member in a legal assistance matter. 

If the matter will require an inordinate amount of attention, is complex, or is beyond the expertise of the Judge Advocate, the matter may be referred to local counsel through the local Lawyer Referral Service for appropriate action. 

ADVICE ON MILITARY PROBLEMS 

National Guard members do have certain rights to military counsel for military-related legal advice which impacts their rights as members of the National Guard or which is the result of their participation in the National Guard.  The classic, but not only, example of this occurs when the Judge Advocate represents the member in an administrative board proceeding.  When there is ACTUAL REPRESENTATION of a member by a Judge Advocate, the attorney-client relationship is formed, and all communications between attorney and client are confidential. 

However, the MERE ADVICE to a member of rights and options in a military disciplinary action or adverse administration action or the MERE EXPLANATION of regulations, statutes or case law may not necessarily cause the formation of an attorney-client relationship mandating that the attorney-client communications are confidential. The Judge Advocate providing such advice or explanation should so advise the member at the outset. Advice on applicable ethics statutes and regulations never creates an attorney-client relationship.

Here again, the extent of legal advice provided is left to the professional discretion of the Judge Advocate supplying the assistance. 

ROLE OF THE JUDGE ADVOCATE 

Commanders should make it clear to the members of the unit that the Staff Judge Advocate is primarily the Commander's attorney.  As a result, the Staff Judge Advocate may be restricted from providing advice to members of the unit in order to avoid a conflict of interest.  Since most units now have two judge advocates assigned, the Staff Judge Advocate should delegate responsibility for legal assistance and adverse actions to the Judge Advocate (Deputy) to retain the ability to advise the Commander on legal issues without a conflict of interest. 

While the Staff Judge Advocate is the Commander's attorney, after an attorney-client relationship is formed with a unit member, all communications between attorney and client are confidential.  Attorney-client communications may be not disclosed to the Commander or any third party without the express permission of the client.  This restriction binds all attorneys under their professional code of ethics and is essential to the successful operation of this program. A Commander may not lawfully order an attorney to disclose such communication, or take adverse action - direct or indirect - against a Judge Advocate for failure to disclose such client communications. 

Judge Advocates are required to comply with the legal code of professional responsibility imposed by the states where they are licensed.  All Judge Advocates are licensed attorneys admitted to practice law in a state and are qualified to practice before the highest court of that state.  In addition, they are trained military attorneys, designated by the Judge Advocate General of the United States Air Force to represent the government and members of the National Guard for certain purposes.  Depending on the jurisdiction of the matter in question and the duty status of the Judge Advocate, Judge Advocates may appear in courts-martial and administrative proceedings.  As a result, Judge Advocates must balance a number of legal interests and obligations when providing advice to clients who are also members of the National Guard. 

KWIK-NOTE: The unit's legal assistance program is an important element in achieving mission-readiness. The SJA is the Commander's lawyer.  The ANG State Headquarters SJA is responsible for monitoring the Pre-Mobilization and Post-Mobilization programs at all ANG legal offices in the State.  The Unit SJA is responsible for ensuring that the Pre-Mobilization and Post-Mobilization programs at the unit legal office provide the level of services specified in the ANGI 51-504.
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