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2nd Lt Karunesh Khanna, August 2003  

AUTHORITY: 10 U.S.C. §§ 1044 and 1054; AFPD 51-5, Military Legal Affairs (27 Sep 93); AFI 51-504, Legal Assistance, Notary, and Preventive Law Programs (1 May 96); ANGI 51-504, Air National Guard Legal Assistance Program (14 Dec 01); applicable state law; command discretion. 

INTRODUCTION 

10 U.S.C. 1044 is the statutory basis for the Air Force to provide (subject to the availability of legal staff resources) legal assistance in conjunction with members' personal civil legal problems and affairs.  The Air Force Legal Assistance Program is set forth within AFI 51-504 and ANGI 51-504 and applies to the Air National Guard. 

LEGAL ASSISTANCE AND PREVENTIVE LAW PROGRAMS DISTINGUISHED 

While legal assistance is often given to unit members in a preventive law context, and many of the preventive law materials can be used for legal assistance, the two programs are separate and distinct.  The Preventive Law Program provides general information and advice to unit members, and no-attorney client privilege is created.  The Legal Assistance Program establishes a means of assisting individual unit members and entitled family members to advice and limited assistance with civil legal matters (and in limited circumstances, advice regarding criminal matters).  An attorney-client relationship is established, and the member is entitled to the attorney-client privilege.

COMMANDER'S RESPONSIBILITIES 

AFI 51-504 states that base legal offices must provide mission-related legal assistance.  Mission-related legal assistance is limited to wills and powers of attorney.  Non-mission related legal assistance can be provided as resources and expertise permit. Commanders should authorize their SJA to render non-mission-related legal assistance, which benefits the command.  The authorization should be in writing to the SJA, and should delineate the scope of the SJA's legal assistance duties.  This writing will be clear evidence that all legal office personnel rendering legal assistance will be doing so within the scope of their employment and will afford maximum protection from liability for both the legal office personnel and the Commander. Finally, the Air Force, through the Commander, is the primary legal client.  Legal assistance must be provided as resources and expertise permit. 

Commanders should discourage the unit's Judge Advocates from providing legal assistance when they are not in a duty status.  There may be no protection from malpractice liability for the Judge Advocate who provides legal assistance in a non-duty status.  See the topic in this Deskbook entitled "LIABILITY OF NATIONAL GUARD LEGAL OFFICE PERSONNEL" for more guidance in this area. 

ANGI 51-504 states that Title 32 status reservists and Guard personnel are entitled to Pre-Mobilization Legal Assistance and Post-Mobilization Legal Assistance only when performing inactive duty for training or full time National Guard duty.  Furthermore, ANGI 51-504 extends the parameters of legal assistance.

DUTIES OF THE STAFF JUDGE ADVOCATE IN ADMINISTERING THE LEGAL ASSISTANCE PROGRAM 

The SJA is responsible for: 

1. Determining the scope, extent and hours of the program and ensuring that the Pre-Mobilization and Post-Mobilization programs at the unit legal office provide the level of services specified in the ANGI 51-504;

2.
Publicizing the limitations of mission-related and non-mission-related legal assistance; 

3.
Briefing the other Staff Judge Advocate(s) and paralegal(s) in the legal office on their role in the program; 

4.
 Maintaining reference materials and a local lawyer referral system; 

5. 
Ensuring adherence to the American and state Bar Association Codes of Professional responsibility and the Ethical Guidelines pertaining to legal assistance which are applicable to all Air National Guard Judge Advocates; and 

6. 
Maintaining liaison with local bar associations, if appropriate. 

ELIGIBLE CLIENTS 

ANG members of the unit in Title 32 status are entitled to mission-related legal assistance. Until the member is called to Federal (Title 10) duty status, this is limited to wills and powers of attorney. 

SERVICES PROVIDED 

Non-mission-related legal assistance is generally limited to consultation and advice on personal civil (not criminal) legal matters, and preparation of basic documents.  That consultation, advice, and preparation of basic documents is further limited as follows: 

ADVICE TO MEMBERS

1. 
No advice may be given to a member concerning a civilian criminal matter the member is the subject of; and 

2. 
Unless the Judge Advocate is assigned as that member's counsel in a disciplinary or adverse administrative action, no advice may be given to the member who is the subject of such action. There is one exception to this limitation. Where there is no other Judge Advocate available, a Judge Advocate may be called upon to advise members of their rights in a disciplinary or adverse administrative action without forming an attorney- client relationship. This exception only permits the advice of rights. Statutes, regulations, and command discretion governing particular adverse actions prescribe in what adverse actions members are entitled to the assistance of military counsel. 

3. 
Legal assistance attorneys must make clear to the client and third parties that they do not represent the Air National Guard's interests in resolving the client's concerns. 

DOCUMENTS 

The mission-related assistance authorized for unit members in Title 32 status under the Legal Assistance Program covers wills, powers of attorney, living wills (directives of physicians), notary services, dependant care plans, casualty affairs (death incident to the performance of military duty), employment problems arising from the performance of military duty and subject to the Uniformed Services Employment and Reemployment Rights Act or a similar state statute, landlord tenant problems specifically related to deployment, tax problems specifically related to deployment, matters arising from the performance of military duty and subject to the Soldiers’ and Sailors’ Civil Relief Act (SSCRA) or a similar state statute.   Commanders, in their discretion and consistent with AFI 51-504, may permit their Judge Advocates to prepare non-mission-related documents, such as living wills, bills of sale and income tax returns.  Free notary services to unit members is an effective and economical way for the legal office to enhance its services to base customers. Non-mission-related legal assistance may also include preparation of letters to third parties. Official unit letterhead will not be used in such letters. 

COURT APPEARANCES OR REPRESENTATION 

Judge Advocates, as such, are prohibited from making any civilian court appearances in person or in legal documents for unit members, and are prohibited, as Judge Advocates, from representing any unit member in a civilian legal matter. 

REFERRAL OF CLIENTS TO THE PROGRAM 

Legal assistance is normally available during drill weekends on an appointment basis. The schedule should be left to the SJA's discretion. Be careful with even "genuine" emergencies for legal assistance when the Judge Advocate is not in a duty status, since these situations could lead to the liability protection problems discussed above. 

REFERRAL OF CLIENTS FROM THE PROGRAM 

At times it is necessary to refer eligible clients to other sources, because the service required is beyond the scope, resources, or expertise of the local Legal Assistance Program. 

Other sources include: 

1. For court representation or other civilian civil or criminal matters, the Lawyer Referral Service of the local bar association or a list of local attorneys (more than three) if such Referral Service does not exist; 

2. Local Legal Aid Society or Public Defender for indigent clients with civil or criminal matters, as appropriate; 

3. Other staff agencies as appropriate, such as the: 

a. Commander; 

b. Inspector General; 

c. Military Personnel Flight; 

d. Chaplain; or 

e. Social Actions Officer; 

4. Outside federal or state agencies, such as the U.S. Department of Labor's Veterans Reemployment Rights Office; and 

5. Assigned military counsel for disciplinary or adverse administrative actions that entitle the member to such counsel. 

CONFIDENTIALITY 

The attorney-client relationship applies to services provided under a unit's legal assistance program. 

Information received from clients, attorney work-product, and the files pertaining to the persons served are treated and considered as confidential and privileged and may NOT be disclosed to anyone, except upon the express permission of the client, pursuant to court order, or as otherwise permitted by regulation. 

Disclosure may NOT be lawfully ordered by any superior military authority, including Commanders. 

All  Air National Guard Judge Advocates are bound by the American Bar Association Code of Professional Responsibility. 

CONCLUSION 

The above guidance applies to the legal assistance that ANG Judge Advocates may provide while in Title 32 status at ANG bases. ANG Judges Advocate must adhere to AFI 51-504 and ANGI 51-504 when rendering legal assistance. Upon mobilization, ANG members and dependents are eligible for all services permitted under the Air Force Legal Assistance, Notary, and Preventive Law Programs (AFI 51-504 ). 

KWIK-NOTE: ANG Legal Offices are authorized to provide other categories of mission-related Pre-Mobilization and Post-Mobilization, as approved by the State Headquarters Staff Judge Advocate, the Wing Commander, or other appropriate commander, and the unit SJA. Commanders should give their Staff Judge Advocate discretion to determine the scope, extent and administration of non-mission-related legal assistance. 
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