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AUTHORITY:
5 CFR 2635.203 et. seq.; 5 C.F.R. 2635.204(g)(2)-(6); AFI 51-901, Gifts from Foreign Governments (1 Sep 97); DoDD 1005.13, Gifts and Decorations from Foreign Governments (6 Dec 02); DoD 5500.7-R, Joint Ethics Regulation (30 Aug 93, C4, 6 Aug 98), Chapter 2.
INTRODUCTION

In our society, gifts are usually an expression of gratitude for something done by the recipient.  Gifts sometimes carry with them an unwritten obligation to return the favor.  As such, gifts can create the appearance of a special relationship between the donor and the recipient.  This can lead to even more undesirable appearances like bribery, favoritism, and corruption.   This chapter addresses gifts from outside sources and foreign governments.

GENERAL RULE AND DEFINITIONS

DoD employees may not directly or indirectly accept or solicit gifts from a “prohibited source” or given because of their official positions. 

The term “gift” includes any item having a monetary value.  A gift does not include modest items of food or refreshments, items with little intrinsic value (greeting cards, plaques, certificates, and trophies), or prizes in events open to the public.  

“Indirect” receipt of a gift means a gift given with the employee’s knowledge and consent to the employee’s relatives because of their relationship to the employee. It also includes the situation where the employee directs the gift to be given to another person or charitable organization.  If an employee cannot accept a gift, he/she cannot redirect it to family, friends, or charities.  

A gift is offered because of one’s official position if, but for the employee’s position, it would not have otherwise been offered.  

A “prohibited source” is defined as any person who:  1) seeks official action by the employee’s agency, 2) is doing/ seeking to do business with the employee’s agency, 3) is regulated by the employee’s agency, or 4) has interests that may be substantially affected by performance or nonperformance of the employee’s official duties.  The most commonly encountered prohibited source is the DoD contractor.  In addition, employees shall not solicit or coerce the offering of a gift or accept gifts from a source so frequently that a reasonable person would believe the employee is using his/her public office for private gain.  

EXCEPTIONS TO THE GENERAL RULE

Even if the item is a “gift” and it comes from a prohibited source or is given because of the employee’s position, it may fall into one of the twelve exceptions under 5 C.F.R. 2635.204, and may therefore be accepted.  A few commonly encountered exceptions warrant discussion:

1. The de minimus gift.  This is a gift of up to $20 in value per occasion (not cash, stocks, bonds, or CDs), as long as the total value of the gifts from one source does not exceed $50 in a calendar year.  The rule applies per source, per occasion. This is also called the “$20/$50 rule.”  If the gift exceeds $20, it may not be accepted.  The employee may not accept the “first $20 worth” and supplement the difference with his/her own money.  

2. Discounts and similar benefits.  Government employees may take advantage of certain discounts if the discount is offered to all employees equally.  For example, if a local gym or restaurant offers a reduced price for all military members and federal employees, persons in those categories can take advantage of the discounted rate.  On the other hand, if the establishment offers a discount only to the installation wing commander or to general officers only, the offer may not be accepted because the donor would be discriminating among government employees based upon position and rank.  

3. Free attendance at widely attended gatherings  (e.g. a dinner or conference).  “Widely attended” indicates an event that is open to members from a given industry, profession, or diverse group.   It also applies to situations where military officials are invited to attend social, civic, or entertainment functions because of their military position, often as guests of a private organization, professional association, or defense contractor. Free attendance includes a waiver of all or a part of the fee.  It does not include travel expenses or lodging.  Free attendance may be generally be accepted if it is determined that attendance is in the interest of the Air Force because it will further agency programs or operations.  See 5 C.F.R. 2635.204(g)(2)-(6) for specific limitations. 

4. Free attendance at events sponsored by a state or local government and certain civic organizations. 

5. Gifts based solely on a family relationship, personal friendship, or outside business/employment relationship.

Before final approval is granted, an analysis of the five overriding considerations in 5 C.F.R. 2635.202(c) should be undertaken.  

WHEN A GIFT HAS BEEN IMPROPERLY ACCEPTED

If an employee has received a gift that cannot be accepted, the employee may return the gift, destroy it, or pay its fair market value.  If the gift is perishable and it is not practical to return, the gift may, with approval, be given to a charity or shared in the office.  

GIFTS TO AIR FORCE PERSONNEL FROM FOREIGN GOVERNMENTS

Federal employees may accept certain gifts from a foreign government that would otherwise be illegal to accept from any other entity.  By definition, a “gift” in these circumstances includes anything of tangible or intangible value that is tendered by or received from a foreign government, except for scholarships or medical treatment.  Because Air National Guard personnel often are sent around the world, they may frequently encounter offers of gifts from foreign officials.  One of the primary differences between gifts from outside sources and gifts from foreign governments is the definition of “de minimus”/minimal value for purposes of determining when employees may accept and keep proffered gifts.  The de minimus value for gifts from outside sources is $20.00; the  “minimal value” for foreign gifts is currently $285.00 (U.S. retail value).  This value is set forth by the Administrator of General Services under 5 U.S.C. 7342 (b).  The burden of proving “minimal value” rests on the recipient of the gift.  If the gift from the foreign government exceeds $285.00, it must be refused.  If refusal of the gift is not practical, would offend or embarrass the donor, or could adversely affect US foreign relations, it may be accepted on behalf of the United States Government.  The gift must then be given to the appropriate Air Force officials within 60 days of receipt.  

KWIK-NOTE:  Commanders should be concerned with both the reality and the appearance of any relationship created by a gift.
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