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Lautenberg Amendment


Lt Col Sandra Marsh and Lt Col Ginny Johnson, April 2001

Updated by Lt Col Kerry Muehlenbeck, November 2003

AUTHORITY:  18 U.S.C. §§921(a)(33), 922(d)(9), 922(g)(9), and 925(a); Under Secretary of Defense for Personnel and Readiness Memo, DOD Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun Control Act for DOD Civilian Personnel (27 Nov 02); Assistant Secretary of Defense Memo, DOD Interim Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun Control Act for Military Personnel (22 Oct 97); HQ USAF/DPX Message, 061554Z Mar 98, Amended Federal Firearms Statute – Interim Policy Guidance; ANGRC/MPP Message, 081345Z Apr 98; H.R. 21, 107th Congress, 1st Session (introduced Jan 3, 2001); H.R. 1455, 107th Congress, 1st Session (introduced April 4, 2001).

BACKGROUND

The Gun Control Act of 1968 (“GCA”) established a comprehensive scheme to regulate the manufacture, sale, transfer, and possession of firearms and ammunition.  Section 922(g) delineated certain classes of individuals prohibited from shipping, transporting, possession, or receiving firearms or ammunition in interstate commerce.  Some examples of individuals targeted by this provision include persons convicted of a crime punishable by a term of imprisonment exceeding one year; fugitives from justice; unlawful users/addicts of controlled substances; persons committed to a mental institution, illegal aliens, and persons dishonorably discharged from the Armed Forces.  The GCA contained a public interest exception and allowed the possession of firearms in an official capacity (e.g. by law enforcement officials)

In September of 1996, as part of the Omnibus Consolidated Appropriations Act of 1997, Congress amended the GCA and added an additional disqualification category.  Commonly referred to as the Lautenberg Amendment (after its sponsor Senator Frank Lautenberg of New Jersey), this provision makes it unlawful for “any person…who has been convicted of a misdemeanor crime of domestic violence” to ship, transport, possess, or receive firearms or ammunition in or affecting commerce.  It also prohibits the knowing sale or other disposition of any firearm or ammunition to an individual convicted of a domestic violence misdemeanor.  Further, the amendment alters the traditional public interest exception to the firearms disqualification provisions, since it applies to any individual who has been convicted of a domestic violence misdemeanor, including federal, state, and local law enforcement officers.  A violation of this law is punishable by imprisonment for up to 10 years and a maximum fine of $250,000. Military departments (including security forces personnel) are not exempt from this law.  

DOD GUIDANCE
On November 27, 2002, DOD issued an updated policy memorandum for the implementation of the Lautenberg Amendment, superseding those memoranda preceding it.  Although the title only addressed DOD Civilian Personnel, the comprehensive language contained therein went further in its application  In effect, the memorandum clarified the law’s applicability to the military, it members, and its civilian employees; broadened its scope in some respects; and provided directions for the implementation of notification programs.  Lautenberg’s reference to “firearms” and “ammunition” should not be construed to include major military weapons systems or “crew served” military weapons and ammunitions such as aircraft, tanks, or missiles.  

AIR FORCE AND AIR NATIONAL GUARD GUIDANCE

In March 1998, the Air Force issued a message providing that individuals convicted of domestic violence may not be administratively discharged solely for the conviction, but may be administratively discharged if there is a legal basis on other grounds.  All individuals with qualifying convictions who are retained must be reassigned to duties which do not include access to firearms or ammunition and may not deploy to areas for which small arms training is required.  If the individual’s AFSC requires that the individual be qualified to bear a firearm, the AFSC must be withdrawn.  

ANGRC guidance reiterates AF guidance and states that individuals with qualifying convictions may not be enlisted in the Guard and that such convictions are not subject to waiver.  Members already in the Guard with qualifying convictions are ineligible for direct commission or entry into a program leading to commission.

Recent DOD policy (27 November 2002) allows DOD components to afford employees with qualifying convictions a reasonable time to obtain an expungement or pardon of the conviction.  During this time, however, all government owned firearms and ammunition should be retrieved and the employee’s authority to possess the same, suspended.  

THE LAUTENBERG AMENDMENT: ELEMENTS OF AN OFFENSE:  

Misdemeanor: A non-felony offense under federal or state law, punishable by a fine and/or up to one year in jail.  


Conviction:  A final judgment on a verdict or finding of guilty, a plea of guilty, or a plea of nolo contendere.  It does not include an arrest, or a final judgment which has been expunged, pardoned, reversed, set aside, or otherwise rendered null.  Moreover, it does not include the situation where an individual has had his/her civil rights restored, unless the terms of any such action expressly prohibit the individual from possessing firearms or ammunition.  Additionally, the underlying misdemeanor conviction may not be used as a predicate to a violation unless: 1) the individual in question was represented by counsel in the case, or knowingly and intelligently waived the right to counsel and 2) in the instance that the individual was entitled to a trial by jury, the case was indeed tried by jury, or the individual in question made a knowing and intelligent waiver of the right.  The statute applies to anyone who has ever been convicted of such an offense, even if the conviction occurred before the effective date of the Lautenberg Amendment (30 Sep 96). 


Domestic Violence: A misdemeanor conviction triggers the firearm possession prohibition only if the offense has as its 
elements the use or attempted use of physical force or the threatened use of a deadly weapon; committed by a current or former spouse, parent, or guardian of the victim, by a person with whom the victim shares a child in common, by a person who is cohabiting with or has cohabited with the victim as a spouse, parent, or guardian, or by a person “similarly situated” to a spouse, parent or guardian of the victim.  This provision appears to cover an exhaustive range of domestic relationships, except that the text prevents children from being classified as offenders in the event that they commit a misdemeanor offense against a parent or guardian.  The Bureau of Alcohol, Tobacco and Firearms (BATF) has helped to further clarify the statute, stating that the “similarly situated” language does not require the establishment of a common law marriage; rather the individuals must simply be involved in more than a “dating” relationship.  27. C.F.R. § 178.11; See also Bureau of Alcohol, Tobacco and Firearms, “Federal Firearms Regulations Reference Guide,” AFF P 5300.4, p. 152 (2000). 

27 NOV 2002 DOD POLICY:  ELEMENTS OF AN OFFENSE

In essence, DOD Policy incorporates all of the aforementioned definitions, yet clarifies the law’s applicability to the military and broadens its reach.  


“Qualifying conviction:” a state or federal conviction for a misdemeanor crime of domestic violence; a state or federal conviction for a felony crime of domestic violence adjudged on or after the date of the memorandum (27 Nov 02), and any general or special court-martial conviction for a UCMJ offense which otherwise meets the elements of a “crime of domestic violence,” even though not classified as a misdemeanor or felony.    In effect, DOD policy expanded Lautenberg’s application to the military. Under this scenario, it is entirely possible to comply with the statutory requirements of Lautenberg (i.e. identification of misdemeanants) and not be subject to a fine or imprisonment; yet, still violate DOD policy (i.e. failure to identify felons).  Obviously, military members must be cognizant of both. Further, the application of Lautenberg to special and general court-martials indicate the broadened application of federal law to crimes committed outside of the United States.  

The term “qualifying conviction” does not include summary court-martial convictions, impositions of non-judicial punishment, or deferred prosecutions (or similar alternative dispositions) in civilian courts.  


Domestic Violence:  DOD policy uses the same definition as the Lautenberg Amendment, however it precedes the specific description with the following:  “a crime of domestic violence means an offense that has as its factual basis…”  Thus, the formal name of the offense of conviction is not governing—one must look further to the factual basis for the conviction.  For example, if an individual pleads guilty to “disorderly conduct,” yet the factual basis is that he assaulted his wife and thus, caused a disturbance, this is a crime of domestic violence.  The fact that the offense says “disorderly conduct” and has no domestic violence reference in its title does not matter.  The underlying facts of the offense are what count.  However, consider the situation where an individual is charged with two offenses:  DV assault (for hitting his wife) and disorderly conduct (for yelling at, and threatening the intervening neighbors). The individual pleads guilty to the disorderly conduct offense and the DV assault is dismissed.  Although the police report may indicate a DV assault, the factual basis for the disorderly conduct was the actions toward the neighbors.  In this instance, there is no factual basis of domestic violence for the offense of conviction.  There is just other evidence of domestic violence.  
CIVILIAN PERSONNEL
DOD policy applies to all DOD appropriated and non-appropriated fund civilian employees, including those who work outside United States’ territory.  It does not apply to foreign nationals employed by DOD.  Each DOD component must identify their “covered positions” (those whose responsibilities include selling, disposing, receiving, possessing, shipping, or transporting any firearm or ammunition), and ensure that no civilian is employed or retained in such a position if they have a qualifying conviction.  

NOTIFICATION PROGRAM
Each DOD component shall implement a program to inform personnel (military and civilian) in covered positions about the scope and consequences of the Lautenberg Amendment.  Personnel should be informed of their obligation to report a qualifying conviction, and DD Form 2760 shall be used to report such convictions.  Notices must be posted in all facilities where firearms or ammunition are stored, issued, disposed of, and transported.  DOD components may now choose to require all or some of its covered personnel to certify that they do or do not have a qualifying conviction (use DD Form 2760).  This option to canvass/survey members rests within the discretion of each component.  

JUDICIAL REVIEW

The Lautenberg Amendment has been attacked as violating several different constitutional provisions: the second amendment, the tenth amendment, the prohibition against bills of attainder, the commerce clause, the equal protection clause, and the ex post facto clause.  Although the last three have received more measured consideration, none of the challenges have succeeded.  In fact, several federal Courts of Appeals have upheld the constitutionality of the Lautenberg Amendment.  See United States v. Meade, 175 F.3d 215 (1st Cir. 1999); United States v. Napier, 233 F.3d 394 (6th Cir. 2000); Gillespie v. City of Indianapolis, 185 F.3d 694 (7th Cir. 1999); United States v. Lewis, 236 F.3d 948 (8th Cir. 2001); United States v. Hancock, 231 F.3d 557 (9th Cir. 2000); Fraternal Order of Police v. United States, 173 F.3d 898 (D.C. Cir. 1999).

KWIK-NOTE:  If you know or have reasonable cause to believe that a person under your command has a misdemeanor or felony conviction for a crime whose underlying factual basis is one of domestic violence, you must take affirmative action to withdraw and prevent the individual’s access to firearms.  Notification programs will assist in the identification of persons with qualifying convictions. 
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